CITY OF IRWINDALE

5050 N. IRWINDALE AVE., IRWINDALE CA 91706 ¢ PHONE: (626) 430-2200 ® FACSIMILE: 962-4209

A ialiing NOTICE AND AGENDA FOR THE SPECIAL AND
IRWINDALE

REGULAR MEETING OF THE
CITY COUNCIL
H. MANUEL ORTIZ SUCCESSOR AGENCY TO THE
MAYOR

IRWINDALE COMMUNITY REDEVELOPMENT AGENCY
ALBERT F. AMBRIZ
MAYOR PRO TEM

MARK A. BRECEDA MARCH 22, 2023

COUNCILMEMBER

LARRY G. BURROLA SPECIAL MEETING - 5:30 P.M.
COUNCILMEMBER REGULAR MEETING - 6:30 P.M.
MANUEL R. GARCIA IRWINDALE CITY COUNCIL CHAMBER

COUNCILMEMBER

CLOSED SESSION / OPEN SESSION — CITY COUNCIL CHAMBER

Via Zoom Webinar at https://us02web.zoom.us/j/87104592389

Webinar ID: 871 0459 2389

Spontaneous Communications: The public is encouraged to address the City Council on any matter listed on the agenda or on any
other matter within its jurisdiction. The City Council will hear public comments on items listed on the agenda during discussion of the
matter and prior to a vote. The City Council will hear public comments on matters not listed on the agenda during the Spontaneous
Communications period.

Pursuant to provisions of the Brown Act, no action may be taken on a matter unless it is listed on the agenda, or unless certain
emergency or special circumstances exist. The City Council may direct staff to investigate and/or schedule certain matters for
consideration at a future City Council meeting.

Americans with Disabilities Act: In compliance with the ADA and Government Code section 54953(g), the City Council has adopted a
reasonable accommodation policy to swiftly resolve accommodation requests. The policy can be found on the City’s website:
https://www.irwindaleca.gov/DocumentCenter/View/8075/AB-2449-Reasonable-Accommodation-Policy. If you need special
assistance to participate in a City Council or Commission meeting or other services offered by this City, including an electronic or
printed copy of the City’s reasonable accommodation policy, please contact City Hall at (626) 430-2200. Notification of at least 48
hours prior to the meeting or time when services are needed will assist the City staff in assuring that reasonable arrangements can be
made to provide accessibility to the meeting or service. Note: Staff reports are available for inspection at the office of the Chief Deputy
City Clerk, City Hall, 5050 N. Irwindale Avenue, during regular business hours (8:00 a.m. to 6:00 p.m., Monday through Thursday).

Note: Staff reports are available for inspection at the office of the Chief Deputy City Clerk, City Hall, 5050 N. Irwindale Avenue, during
regular business hours (8:00 a.m. to 6:00 p.m., Monday through Thursday).
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Code of Ethics

As City of Irwindale Council Members, our fundamental duty is to serve the public good. We are committed to the principle
of an efficient and professional local government. We will be exemplary in obeying the letter and spirit of Local, State and
Federal laws and City policies affecting the operation of the government and in our private life. We will be independent
and impartial in our judgment and actions.

We will work for the common good of the City of Irwindale community and not for any private or personal interest. We
will endeavor to treat all people with respect and civility. We will commit to observe the highest standards of morality and
integrity, and to faithfully discharge the duties of our office regardless of personal consideration. We shall refrain from
abusive conduct, personal charges or verbal attacks upon the character or motives of others.

We will inform ourselves on public issues, listen attentively to public discussions before the body, and focus on the
business at hand. We will base our decisions on the merit and substance of that business. We will be fair and equitable
in all actions, claims or transactions. We shall not use our official position to influence government decisions in which we
have a financial interest or where we have a personal relationship that could present a conflict of interest, or create a
perception of a conflict of interest.

We shall not take advantage of services or opportunities for personal gain by virtue of our public office that are not
available to the public in general. We shall refrain from accepting gifts, favors or promises of future benefit that might
compromise our independence of judgment or action or give the appearance of being compromised.

We will behave in a manner that does not bring discredit or embarrassment to the City of Irwindale. We will be honest in
thought and deed in both our personal and official lives.

Ultimate responsibility for complying with this Code of Ethics rests with the individual elected official. In addition to any
other penalty as provided by law, violation of this Code of Ethics may be used as a basis for disciplinary action or censure
of a Council Member.

These things we hereby pledge to do in the interest and purposes for which our government has been established.

IRWINDALE CITY COUNCIL,
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SPECIAL MEETING - 5:30 P.M.

. CALLTO ORDER

. ROLLCALL: Councilmembers:, Mark A. Breceda, Larry G. Burrola, Manuel R. Garcia;

Mayor Pro Tem Albert F. Ambriz; Mayor H. Manuel Ortiz

SPONTANEOUS COMMUNICATIONS

Spontaneous communications are limited to the special meeting agenda items only.

RECESS TO CLOSED SESSION

1. Conference with Legal Counsel — Existing Litigation

Pursuant to California Government Code Section 54956.9

Name of Case: Five Points, LP vs. City of Irwindale
Case Number: 225TCV01394

. RECONVENE IN OPEN SESSION

REPORT FROM CLOSED SESSION

ADJOURNMENT

OPEN SESSION - 6:30 P.M.

CALL TO ORDER

PLEDGE OF ALLEGIANCE

INVOCATION

AB 2449 DISCLOSURES
Remote participation by a member of the legislative body for just cause or emergency circumstances

ROLL CALL: Councilmembers:, Mark A. Breceda, Larry G. Burrola, Manuel R. Garcia;
Mayor Pro Tem Albert F. Ambriz; Mayor H. Manuel Ortiz
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REPORT FROM CLOSED SESSION OF FEBRUARY 22, 2023

CHANGES TO THE AGENDA
COUNCIL MEMBER TRAVEL REPORTS

COUNCILMEMBER COMMENTS
INTRODUCTION OF NEW EMPLOYEES/PROMOTIONS

PROCLAMATIONS / PRESENTATIONS / COMMENDATIONS

1. Business of the Month — Acero’s Catering
2. Presentation by the Water Quality Authority
CONSENT CALENDAR

The Consent Calendar contains matters of routine business and is to be approved with one motion
unless a member of the City Council requests separate action on a specific item. At this time,
members of the audience may ask to be heard regarding an item on the Consent Calendar.

1. Minutes
Department: Administration / City Clerk

Recommendation:  Approve the following minutes:

A. Regular meeting held February 22, 2023
B. Regular meeting held March 8, 2023

2. Warrants/Demands/Payroll
Department: Finance

Recommendation:  Approve

3. Second Extension of Lease of City’s Water Production Rights for FY 2022/2023
Department: Public Services

Recommendation: (1) Approve the San Gabriel Valley Water Company’s proposal and
lease the City’s 285.38 acre-feet of water production rights for FY 2022/2023; and (2)
Authorize the City Manager to sign the second one-year extension to the lease for the
temporary assignment of the City‘s water production rights.
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Designation of Authorized Agents to Act on behalf of the City to Obtain Emergency

Financial Assistance

Department: Administration

Recommendation: (1) Adopt Resolution No. 2023-26-3404 entitled: “A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF IRWINDALE DESIGNATING AUTHORIZED AGENTS TO
ACT ON BEHALF OF THE CITY TO OBTAIN STATE AND FEDERAL FINANCIAL ASSISTANCE”,
and (2) Approve Cal OES Form 130, “Designation of Applicant’s Agent Resolution for Non-
State Agencies”.

Approval of the Peerless Network, Inc. Agreement / Network Service for Telephone,
Internet, and Data Service
Department: Administration

Recommendation: Adopt Resolution No. 2023-20-3398 entitled: “A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF IRWINDALE APPROVING A TELECOMMUNICATIONS ACCOUNT
AGREEMENT WITH PEERLESS NETWORK, INC. FOR CITYWIDE TELEPHONE, INTERNET, AND
DATA SERVICES”, reading by title only and waiving further reading thereof.

Approve Out-of-State Travel to the National Association of Latino Elected and Appointed
Officials 40" Annual Conference in New York City, New York for one City Councilmember
Department: Administration

Recommendation: Adopt Resolution No. 2023-23-3401 entitled: “A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF IRWINDALE APPROVING OUT-OF-STATE TRAVEL FOR THE
MAYOR TO ATTEND THE NATIONAL ASSOCIATION OF LATINO ELECTED AND APPOINTED
OFFICIALS 40™ ANNUAL CONFERENCE TO BE HELD FROM JULY 11-13, 2023 IN NEW YORK
CITY, NEW YORK.”

Second Reading of Ordinance No. 767 Pertaining to Amendment of Sections 5.04.50,
5.04.060, 5.04.070, 5.04.270, 5.04.410, and 5.04.420 of Chapter 5.04 of Title 5 of the
Irwindale Municipal Code Related to the Dispute of Business Taxes, Licenses and

Regulations
Department: Administration

Recommendation: Adopt on second reading Ordinance No. 767 entitled: “AN
ORDINANCE OF THE CITY COUNCIL OF THE CITY OF IRWINDALE AMENDING SECTIONS
5.04.050, 5.04.060, 5.04.070, 5.04.210, 5.04.270, 5.04.410, AND 5.04.420 OF CHAPTER
5.04 (“GENERAL REGULATIONS”) OF TITLE 5 (“BUSINESS TAXES, LICENSES AND
REGULATIONS”) OF THE IRWINDALE MUNICIPAL CODE RELATED TO THE DISPUTE OF
BUSINESS TAXES, LICENSES AND REGULATIONS”.
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Rejection of Claim: Fernando Guardado vs. City of Irwindale

Department: Administration

Recommendation: (1) Reject the claim of Fernando Guardado vs. City of Irwindale; and
(2) Direct staff to send a letter of rejection.

Approve Out-of-State Travel to the 2023 International Council of Shopping Centers
Conference in Las Vegas, Nevada for City Council and City Staff
Department: Administration

Recommendation: adopt Resolution No. 2023-25-3403 entitled: “A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF IRWINDALE APPROVING THE OUT-OF-STATE TRAVEL TO
THE 2023 INTERNATIONAL COUNCIL OF SHOPPING CENTERS CONFERENCE IN LAS VEGAS,
NEVADA FOR TWO CITY COUNCIL MEMBERS AND THREE STAFF REPRESENTATIVES.”

Award of Contracts for Construction and Civil Engineering Consultant Services for the
2022-2023 Resurfacing Program: Residential Resurfacing Project — Phase |l; P-1043
Department: Engineering

Recommendation: (1) Authorize the Interim Director of Engineering / Building Official to
enter into an agreement with Vance Corporation in the amount of $394,774.10 for the
2022-2023 Resurfacing Program: Residential Resurfacing Project — Phase II; (2) approve
a 20% project contingency in the amount of $78,954.00 to cover any unforeseeable
conditions that may arise during construction; (3) authorize the Interim Director of
Engineering / Building Official to enter into an agreement with FCG Consultants in the
amount of $86,238.03 for civil engineering consultant services; (4) approve a 20% project
contingency for construction management in the amount of $17,247.00 to cover any
unforeseeable conditions that may arise during construction.

Update Regarding the Irwindale Community Foundation’s Approval to Redirect the use of
the Irwindale Community Foundation’s FY 2022-2023 Contribution to the Recreation

Department
Department: Administration

Recommendation: Receive and file the update regarding the Irwindale Community
Foundation' s (ICF) approval of the City's request to redirect $ 5,000 of the ICF's FY 2022-
2023 Contribution to be reallocated to the Irwindale Recreation Department for a youth
skateboarding event.
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SPONTANEOUS COMMUNICATIONS

This is the time set aside for members of the audience to speak on items not on this agenda. State
law prohibits any Council discussion or action on such communications unless 1) the Council by
majority vote finds that a catastrophe or emergency exists; or 2) the Council by at least four votes
finds that the matter (and need for action thereon) arose within the last five days. Since the
Council cannot (except as stated) participate it is requested that all such communications be made
in writing so as to be included on the next agenda for full discussion and action.

Any public member addressing the Board shall limit his or her address to three (3) minutes
regarding the subject under discussion. If a member of the public wishes to donate their time to
another speaker, both persons must be physically present and in attendance of the meeting. In
no event shall any donations of time exceed six minutes of total speaking time per person on any
one item. The Presiding Officer may, in his or her discretion, extend the 3-minute time limitation
for the particular subject under discussion for all speakers. In no event shall the total amount of
speaking time exceed 6 minutes per person for the subject under discussion. Organized group of
persons wishing to address the Board on the same subject matter, should select a spokesperson
to represent the group, so as to avoid unnecessary repetition. The City Council may regulate a
speaker who is speaking too long, being unduly repetitious, or extending discussion of
irrelevancies.

In the hybrid format, both in-person and hybrid audience members will participate in the
following order:

Tier 1: In-person attendees

Tier 2: Teleconference attendees

Tier 3: In-person and teleconference attendees who have not previously provide
comments on the matter(s) being discussed by the legislative body

NEW BUSINESS
At this time, members of the audience may ask to be heard regarding an item on New Business.

1. Resident Identification Card Policy Overview

Department: Administration

Recommendation: Receive and file or provide direction.

2. Introduction and First Reading of Ordinance No. 768 entitled, “AN ORDINANCE OF THE CITY
COUNCIL OF THE CITY OF IRWINDALE REPEALING ORDINANCE NO. 747 IN ITS ENTIRETY,
AMENDING TITLE 15.12 OF THE IRWINDALE MUNICIPAL CODE, ADOPTING BY REFERENCE THE
LOS ANGELES COUNTY FIRE CODE (2023 EDITION), AND ADOPTING COUNTY AND CITY
AMENDMENTS THERETO, PURSUANT TO GOVERNMENT CODE SECTION 50022.2 ET SEQ.”
Department: Engineering
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Recommendation: Introduce Ordinance No. 768 by title only with further reading waived
the first reading of Ordinance No. 768 amending Title 15.12 of the Irwindale Municipal Code
and adopting by reference the 2023 Los Angeles County Fire Code with county and city
amendments, and schedule a public hearing on April 12, 2023.

PUBLIC HEARINGS
At this time, members of the audience may ask to be heard regarding an item on Public Hearings.

1. A Public Hearing Regarding an Economic Development Subsidy Report and Operating
Covenant Agreement between the City of Irwindale and Home Depot U.S.A., Inc. Pursuant to
Government Code Section 53083.1; and Consideration of a Resolution Accepting the
Economic Development Subsidy Report, Approving the Operating Covenant Agreement and
Making Related Findings
Department: Administration

Recommendation: Hold the public hearing and adopt Resolution No. 2023-24-3402 entitled,
“A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE, CALIFORNIA, APPROVING
AN OPERATING COVENANT AGREEMENT WITH HOME DEPOT U.S.A., INC, AUTHORIZING THE
CITY MANAGER TO EXECUTE THE AGREEMENT, AND APPROVING AND ORDERING THE
PUBLICATION OF AN ECONOMIC DEVELOPMENT SUBSIDY REPORT IN ACCORDANCE WITH
GOVERNMENT CODE SECTION 53083.1.”

CITY MANAGER’S REPORT
REQUESTS BY COUNCILMEMBERS FOR FUTURE AGENDA ITEMS
ADJOURN

SUCCESSOR AGENCY TO THE IRWINDALE
COMMUNITY REDEVELOPMENT AGENCY
AB 2449 DISCLOSURES
Remote participation by a member of the legislative body for just cause or emergency circumstances

CONSENT CALENDAR

1. Minutes
Department: Administration / City Clerk
Recommendation:  Approve the following minutes:

A. Regular meeting held February 22, 2023
B. Regular meeting held March 8, 2023

2. Warrants
Department: Finance

Recommendation: Approve
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B. SPONTANEOUS COMMUNICATIONS

This is the time set aside for members of the audience to speak on items not on this agenda.
Spontaneous Communications for the Successor Agency are subject to the same State
prohibitions and City guidelines as cited on the City Council agenda.

C. NEW BUSINESS
At this time, members of the audience may ask to be heard regarding an item on New Business.

D. PUBLIC HEARINGS
At this time, members of the audience may ask to be heard regarding an item on Public Hearings.

E. ADJOURN
AFFIDAVIT OF POSTING

I, Laura M. Nieto, Chief Deputy City Clerk, certify that | caused the agenda for the regular meeting of the City Council and Irwindale Successor
Agency to the Irwindale Community Redevelopment Agency, to be held on March 22, 2023, be posted at the City Hall, Library, and Post Office on
March 16, 2022.

Lauwia M. Nieto, MMC

Laura M. Nieto, MMC
Chief Deputy City Clerk




IRWINDALE CITY COUNCIL CHAMBERS
5050 N. IRWINDALE AVENUE W
IRWINDALE, CALIFORNIA 91706

CC ltem L1A
FEBRUARY 2p, 2023
SDAY
6:31 P.M.

The lrwindale CITY COUNCIL met in regular session at the above time and place.

ROLL CALL:

B 2449 DISCLOSURES

CHANGES TO THE
AGENDA

COUNCILMEMBER
TRAVEL REPORT

MAYOR PRO TEM
AMBRIZ

COUNCILMEMBER
COMMENTS

MAYOR ORTIZ

CONGRESSWOMAN
NAPOLITANO

MAYOR PRO TEM
AMBRIZ

CITY MANAGER
MIRANDA

Present; Councilmembers Mark A. Breceda, Larry G. Burrola,
Manuel R. Garcia; Mayor Pro Tem Albert F. Ambriz;
Mayor H. Manuel Ortiz

Also Present: Julian A. Miranda, City Manager; Adrian Guerra, City
Attorney; Robert Castro, Interim Chief of Police; Theresa Olivares,
Assistant City Manager; Kambiz Borhani, Director of Finance / City
Treasurer; Marilyn Simpson, Community Development Director; Mary
Hull, Human Resources Manager, and Laura Nieto, Chief Deputy City
Clerk

None.

None.

Mayor Pro Tem Ambriz reported on his participation in the
presentation of a proclamation to the City of West Covina in
recognition of its centennial celebration, held on February 17.

Mayor Ortiz requested that the meeting be adjourned in memory of
Bishop David O’Connell. He also recognized Congresswoman Grace
Napolitano, who was in the audience this evening.

Congresswoman Grace Napolitano distributed a handout with details
on services that her office provides as well as her office’s
achievements. She indicated that her office may be able to obtain
funding for projects for the city.

Mayor Pro Tem Ambriz requested that staff look into a request by
Dena Zepeda wherein she asked that her husband be added to the
deed to her house. He requested that staff's findings be presented to
the Council, if necessary.

City Manager Miranda indicated that staff would reach out to Mrs.
Zepeda.
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INTRODUCTION OF INTERIM DIRECTOR OF ENGINEERING /
BUILDING OFFICIAL — WILLIAM K. TAM

The introduction was made: Mr. Tam not in attendance.

INTRODUCTION OF LIBRARY TECHNICIAN - ELIZABETH
MORALES-VELASQUEZ

The introduction was made.

CHAMBER OF COMMERCE BUSINESS OF THE MONTH — ELITE
OFFICE SOLUTIONS

The proclamation was made.

Manny Ortiz requested an update on flashing crosswalks on Irwindale
Avenue, and asked about the possibility of creating a dog park in the
city, to which City Manager Miranda advised that staff is looking into
both items and will present an update on the flashing crosswalks at
the next meeting.

Dena Zepeda thanked Congresswoman Napolitano, reporied a
vandalized bus stop as well as a homeless man that has stopped
traffic near the car wash, and requested that the Recreation
Department offer day care on holidays. She also thanked Mayor Ortiz
for honoring bishop O’Connell.

Pat Gonzales stated that she enjoyed the informational trip to an
Athens facility recently and indicated that many waste items can be
reprocessed and reused.

Jennifer Santana, a representative for Irwindale on the Upper San
Gabriel Valley Water District, introduced herself and provided
informational handouts regarding the state’s current water supply.



CITY COUNCIL MINUTES
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CONGRESSWOMAN
NAPOLITANO

CONSENT CALENDAR

MOTION

ITEM NO. 1A
MINUTES

[TEM NO. 1B
WARRANTS

ITEM NO. 1C
ACCEPTING ICF
FUNDING,
APPROPRIATION
OF FUNDS

RESOLUTION NO.
2023-15-3393
ADOPTED

[TEM NO. 1D

ADOPT RESOLUTION
ESTABLISHING
GUIDELINES FOR THE
PROPOSITION 218
PROCESS

RESOLUTION NO.
2023-18-3396
ADOPTED
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Congresswoman Napolitano spoke on meetings that officials from six
states heid relating to the state’s water supply levels. She also
provided the contact information for those that wish to attend a field
trip to a waste facility, and suggested that staff contact Los Angeles
County Supervisor Janice Hahn who may be able to secure funding
for the creation of a dog park.

A motion was made by Councilmember Breceda, seconded by
Counciimember Burrola, to approve the Consent Calendar. The
motion was unanimously approved.

MINUTES
The following minutes were approved:

1) Special joint meeting held January 25, 2023
2) Regular meeting held January 25, 2023

WARRANTS
The warrants were approved.

ACCEPTING ICF FUNDING, APPROPRIATION OF FUNDS

Resolution No. 2023-15-3393, entitled:

“A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE ACCEPTING A DONATION IN THE AMOUNT OF
$8,000 FROM THE IRWINDALE COMMUNITY FOUNDATION AND
APPROPRIATING DONATED FUNDS,” was adopted.

ADOPT RESOLUTION NO. 2023-18-3396 ESTABLISHING
GUIDELINES FOR THE PROPOSITION 218 PROCESS

Resolution No. 2023-18-3396, entitled:

‘A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE  ESTABLISHING  GUIDELINES FOR THE
SUBMISSION AND  TABULATION OF PROTESTS IN
CONNECTION WITH THE PROPOSED INCREASES TO EXISTING
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SOLID WASTE RATES PUBLIC HEARING CONDUCTED
PURSUANT TO ARTICLE XHID, SECTION 6 OF THE CALIFORNIA
CONSTITUTION AND PROPOSITIONS 13 (1978), 218 (1996), AND
26 (2010)", was adopted.

ITEM NO. 1E CALMAT CO., DBA VULCAN MATERIALS COMPANY,

CALMAT CO., DBA REIMBURSEMENT AGREEMENT TERMINATION

VULCAN MATERIALS

COMPANY, The Termination Agreement of the Reimbursement Agreement
REIMBURSEMENT between the City of Irwindale and Calmat Company, dba Vulcan
AGREEMENT Materials Company, for the consideration and processing of
TERMINATION development applications for the Reliance Hl Landfill, was approved.
END OF CONSENT CALENDAR

NEW BUSINESS

ITEM NQ. 2A MID-YEAR FINANCIAL REVIEW AND ADJUSTMENTS TO THE FY
MID-YEAR FINANCIAL  2022-2023 BUDGET (Joint ltem with Housing Authority and
REVIEW AND Reclamation Authority)

ADJUSTMENTS TO

THE FY 22/23 BUDGET
DIRECTOR BORHAN! Director Borhani presented the staff report.

COUNCILMEMBER In response to a question by Councilmember Burrola, Director

BURROLA Borhani advised that staff will do its very best to expend the funds
donated by the irwindale Community Foundation within the time
frame specified, and that if this is not possible, staff would seek
permission to roll the unused amounts forward.

Councilmember Burrola asked several questions regarding the
funding being requested for tree maintenance, to which Director
Rodriguez stressed the need to approve the requested amount since
untrimmed trees can cause liability issues for the city. She noted that
the funding would cover tree trimming as well as the services of
arborists that check trees’ health and make recommendations to keep
them healthy. She added that the contractor moves guickly to remove
diseased trees and plant new ones.

Councilmember Burrola suggested that the Council only approve the
amount requested from the Mining Fund, and deny the amount
requested from the General Fund.

CITY MANAGER Responding to a question by City Manager Miranda, Director

MIRANDA Rodriguez indicated that the contractor will finalize tree inspections,
trim trees, remove dead and diseased trees, and plant frees citywide
within the next couple of months. She added that staff will work with
whichever amount of funding that the Council authorizes.
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MAYOR PRO TEM Mayor Pro Tem Ambriz stated that the amount requested by staff for

AMBRIZ tree maintenance is conservative and supported the expense, noting
that proper tree maintenance is necessary to reduce potential
liabilities.

COUNCILMEMBER Councilmember Breceda concurred with Mayor Pro Tem Ambriz and

BRECEDA suggested that the full amount requested by staff be approved.

MAYOR ORTIZ In reply to a question by Mayor Ortiz, Director Borhani indicated that

staff would work with the amounts approved by the Council. Mayor
Ortiz agreed with Councilmember Burrola to utilize only funding from
the Mining Fund for now until it is time to adopt the full budget.

CITY MANAGER City Manager Miranda agreed with staff's recommendation as shown
MIRANDA in the staff report.
MOTION A motion was made by Counciimember Breceda, seconded by Mayor

Pro Tem Ambriz, to adopt joint Resolution No. 2023-16-3394, HA
2023-03-134, and RA 2023-01-036, entitled:

‘A JOINT RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE, THE IRWINDALE HOUSING AUTHORITY BOARD,
AND THE RECLAMATION AUTHORITY BOARD APPROVING
ADJUSTMENTS TO THE BUDGET FOR FISCAL YEAR 2022-2023."

SUBSTITUTE MOTION A substitute motion was made by Counciltmember Burrola, seconded
by Mayor Ortiz, to approve only the amounts requested to be funded
by the Mining Fund. At roli call, the motion failed, with Councilmember
Burrola and Mayor Ortiz voting in support; Councilmembers Breceda,
Garcia, and Mayor Pro Tem Ambriz opposed.

ORIGINAL MOTION A roll call vote was conducted for Councilmember Breceda’s original
maotion. The motion was approved with Councilmembers Breceda,
Garcia, Mayor Pro Tem Ambriz, and Mayor Ortiz voting in support;
Councilmember Burrola opposed.

ITEM NO. 2B OPTIONS FOR OUTGOING COMMISSIONER RECOGNITION
OPTIONS FOR

OUTGOING

COMMISSIONER

RECOGNITION

CITY MANAGER City Manager Miranda discussed the staff report and made a
MIRANDA PowerPoint presentation.

MAYOR PRO TEM Mayor Pro Tem Ambriz stated that he requested this item to be
AMBRIZ brought forward. However, he has spoken to several individuals who

feel that outgoing commissioners already receive enough recognition.
He stated his preference that the outgoing commissioners receive a
certificate and that their names be engraved on the plagues on the
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armrests of the chairs inside the Council Chambers, regardless of the
amount of time they served as Commissioners.

PAT GONZALES Pat Gonzales noted that outgoing commissioners do not attend the
recognitions by the Council. She also asked why recognition events
are being considered when funding for tree maintenance was
questioned by some members of the Council. She further stated that
the $8,000 being requested to come out of the General Fund for the
recognition events seems excessive and added that the city already
pays the commissioners generously and pays for their medical and
vision benefits, where most cities merely pay their commissioners a
small monthly stipend. She also indicated that the commissioners are
generally recognized at the events that they attend, and stated her
preference that proclamations are fine, but anything additional, such
as engraving their names on plates, would be excessive.

DENA ZEPEDA Dena Zepeda stated that outgoing commissioners should be
recognized. She noted the many years that former Parks &
Recreation Commissioner Dan Diaz served on the commission, and
stated that she liked the idea of engraving their names on plaques
and holding small luncheons to recognize them, and indicted that the
lrwindale Community Foundation may be willing to fund these events.

COUNCILMEMBER Councilmember Breceda concurred with Ms. Gonzales and stated his
BRECEDA preference that outgoing commissioners be recognized with a plaque
and a proclamation.

COUNCILMEMBER Councilmember Burrola stated that he likes the idea of the

BURROLA commissioners receiving plagues and acknowledgments at Council
meetings. However, many times the commissioners do not attend
their recognitions. He suggested that the commissioners’ photos be
hung: Parks & Recreation Commissioners photos can be hung at the
Dan Diaz Recreation Center, Senior Commissioners' photos can be
hung at the Senior Center, and Planning Commissioners’ photos can
be hung outside the Council Chambers.

COUNCILMEMBER Councilmember Garcia agreed with presenting the outgoing

GARCIA commissioners proclamations and plaques.

MAYOR ORTIZ Mayor Ortiz agreed that the commissioners already receive great
perks and recommended recognizing them with a proclamation and
a tile plaque.

MOTION A motion was made by Mayor Pro Tem Ambriz, seconded by

Councilmember Breceda, to recognize outgoing commissioners with
tile plaques and certificates of recognition. The motion was
unanimously approved.
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At 7:54 p.m., the City Council took a short recess.

At 8:01 p.m., the City Council reconvened in Open Session with all
members present.

ADOPTION OF URGENCY ORDINANCE NO. 766 APPROVING
AND ADOPTING A MILITARY EQUIPMENT USE POLICY

Interim Police Chief Castro presented the staff report.

Responding to a question by Councilmember Burrola, Chief Castro
advised that it would be incumbent on the next Chief of Police to
ensure that all new laws are analyzed and followed.

Mayor Pro Tem Ambriz noted that the Police Department ufilizes less-
lethal weaponry, spoke on the importance of maintaining the safety
of the officers and the community, and thanked Chief Castro for
bringing this item forward.

Councilmember Breceda stated that, although the city benefits from
mutual aid agreements with other local police agencies, it is
paramount that our officers are trained to properly operate their
equipment.

Councilmember Garcia asked whether Chief Castro plans on
promoting someone within the department to serve as coordinator
with regard to the military equipment agreement, to which Chief
Castro indicated that each agency can have somebody designated to
coordinate. He added that up fo three coordinators could be
designated to determine what is available for the Police Department
and what would best fit current needs.

Councilmember Burrola stated that officers will feel more comfortable
if they are equipped with the right equipment to perform their duties.

Carmen Roman suggested only obtaining equipment that is needed
and appropriate for the characteristics of this city.

Urgency Ordinance No. 766, entitled:

‘AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF IRWINDALE APPROVING AND ADOPTING A MILITARY
EQUIPMENT POLICY AS PART OF THE IRWINDALE POLICE
DEPARTMENT POLICY MANUAL IN COMPLIANCE WITH
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ASSEMBLY BILL 481,” was passed, approved, and adopted, reading
by title only and waiving further reading thereof, on the motion of
Mayor Pro Tem Ambriz, seconded by Councilmember Breceda, and
unanimously approved.

ITEMNO. 2D PROPOSED PUBLIC MEETING POLICIES AND PROCEDURES
PROPOSED PUBLIC
MEETING POLICIES
AND PROCEDURES

CITY MANAGER City Manager Miranda made a PowerPoint presentation.
MIRANDA
CARMEN ROMAN Carmen Roman stated her opinion that it is “ridiculous” to limit the

amount of time that members of the public can speak on items,
requested a “bill of rights” for residents, stated that the Council is
trying to impede speakers’ constitutional rights, stated her belief that
she speaks politely from the podium, and that she does not make
things up.

MAYOR ORTIZ Mayor Ortiz noted that this policy would apply to the public meetings
of the city commissions and the City Council.

PAT GONZALES Pat Gonzales stated that three minutes is sufficient to get one’s
message across and that, if one needs more time, they can contact
the Council through the City Clerk’s Office. She noted that meetings
of other cities are conducted more rigidly and do not tolerate
interruptions or outbursts, and stated that the members of the public
owe the City Council respect. She spoke in favor of the Council
working to ensure an orderly meeting.

DENA ZEPEDA Dena Zepeda stated that she is an activist and represents others that
fear speaking before the Council. She stated her belief that she treats
employees fairly and indicated that she would bring the military fo
fight for her freedom to speak.

COUNCILMEMBER Councilmember Burrola stated his belief that public comments have

BURROLA gotten out of hand, with donations of time from individuals that are not
in attendance to members of the public that wish to speak, which often
result in redundant statements being made. He expressed his
surprise that residents request that members of the public represent
them before the Council since the Councilmembers themselves were
elected by the people to represent them. He recommended allowing
a maximum of six minutes for interested individuals to speak.

COUNCILMEMBER Councilmember Breceda concurred with Councilmember Burrola. He

BRECEDA added that residents have a right to speak, but that the Council
meetings need to be run efficiently o conduct business at hand. He
commended City Manager Miranda for his recommendation in the
staff report.
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MAYOR PRO TEM Mayor Pro Tem Ambriz stated the following: 1) members of the public
AMBRIZ should have the right to request that an item on the Consent Calendar

be pulled so that they can speak on it, 2) members of the public
should be given additional time to convey their thoughts, 3) requested
clarification on whether Councilmembers may respond to comments
made during Spontaneous Communication, 4) members of the public
should be allowed to donate their allotted amount of time to speak to
others, 5) Councilmembers should hold their comments and
deliberations until after presenters and members of the public provide
their input during public hearings, and that this process should extend
to any presentation made at the meetings, 6) in the absence of the
Chief Deputy City Clerk, a member of staff other than the
Councilmembers should take notes on the meeting, and 7) he aiso
requested members of the public show respect to the governing body,
avoid mentioning staff members by name and refer to them by their
tittes. He stated that he approves of some items mentioned in the
proposed policy, but added that some of the elements of the policy
inhibit freedom of speech, and that suppressing freedom of speech
leads to fascist states.

MAYOR ORTIZ Mayor Ortiz stated that individuals’ rights to freedom of speech would
not be inhibited by the proposed policy since members of the public
may still make comments. However, the policy is intended to avoid
situations that prolong the meeting unnecessarily. He noted that the
policy permits up to three minutes of speaking time per individual, with
the option of an additional three minutes if somebody that is present
at the meeting in person donates their time to the speaker, for a
maximum of six minutes; no donations of time are permissible from
individuals present over Zoom. Zoom attendees may speak for a total
of three minutes and cannot donate or receive donations of time in
order to extend their comments.

CITY MANAGER City Manager Miranda clarified that Councilmembers should refrain

MIRANDA from discussing items brought up during Spontaneous
Communications, but may make brief responses, ask questions of
staff for clarification, or may direct staff to research the matter or
schedule certain matters for consideration at future meetings.

CARMEN ROMAN Carmen Roman stated that statements made during Spontaneous
Communications are not repetitious. She complained that the
proposed policy takes away individuals’ rights from having others
represent them.

MAYOR ORTIZ Mayor Ortiz reiterated that the policy is intended to run meetings more
efficiently and advised that members of the public are still afforded
the opportunity to speak.

COUNCILMEMBER Responding to a question by Councilmember Burrola, City Manager

BURROLA Miranda clarified that the individual that is chairing the meeting may,

at his or her discretion, allow additional time for individuals to speak.
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He added that requiring for the Council to vote on whether to grant
each speaker additional time to speak would be onerous.

MOTION A motion was made by Councilmember Burrola, seconded by
Councilmember Breceda, to adopt Resolution No. 2023-17-3395,
entitled:

RESOLUTION NO. “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF

2023-17-3395 IRWINDALE APPROVING AND ADOPTING CITY OF IRWINDALE

COUNCIL PROCEDURES'”

SUPERSEDING MOTION Mayor Pro Tem Ambriz made a superseding motion to continue this
matter to a future meeting for additional discussion. The motion died
due to a lack of a second.

CITY ATTORNEY Responding to a question by City Attorney Guerra, Mayor Ortiz

GUERRA clarified that the policy allows for members of the public to speak for
up to three minutes, unless they receive a donation of up to an
additional three minutes from another individual present in-person at
the meeting, for a maximum ailowable time to speak of six minutes,
and that the Chair of the meeting, at his or her discretion, may allow
for additional time to speak.

ROLL CAL The above-mentioned motion by Councilmember Burrola was

approved with Councilmembers Breceda, Burrola, and Garcia, and
Mayor Ortiz in favor; Mayor Pro Tem Ambriz opposed.

PUBLIC HEARINGS None.

CITY MANAGER’S
REPORT
CiITY MANAGER City Manager Miranda reported the following:
MIRANDA
1) The city will host a blood drive with the American Red Cross on
February 27 in front of City Hall.
2) The Irwindale Chamber of Commerce will host a Mayor’s event on
February 28 so that the Mayor may provide updates to the
business community.
3) A community meeting regarding Prop 218 will be held tomorrow
from 6 pm to 7 pm in the City Council Chambers.
4) He also listed the upcoming events and activities for the
Recreation Department.
REQUESTS BY
COUNCILMEMBERS
FOR FUTURE AGENDA

ITEMS
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MAYOR PRO TEM Mayor Pro Tem Ambriz requested to reevaluate the Public Meeting
AMBRIZ Policies and Procedures agenda item again at a future meeting. The

request failed to gain consensus by the City Council.

ADJOURNMENT There being no further business to conduct, the meeting was
adjourned at 9:08 p.m., in memory of Bishop David O’Conneli.

l.aura M. Nieto, MMC
Chief Deputy City Clerk



IRWINDALE CITY COUNCIL CHAMBERS
5050 N. IRWINDALE AVENUE
IRWINDALE, CALIFORNIA 91706

CC ltem L1B
MARCH B, 2023

SDAY
6:31 P.M.

The Irwindale CITY COUNCIL met in regular session at the above time and place.

ROLL CALL:

B 2449 DISCLOSURES

CHANGES TO THE
AGENDA

CITY MANAGER
MIRANDA

COUNCILMEMBER
TRAVEL REPORT

COUNCILMEMBER
COMMENTS

COUNCILMEMBER
BRECEDA

INTRODUCTION OF
NEW EMPLOYEES /
PROMOTIONS

PROCLAMATIONS /
PRESENTATIONS /
COMMENDATIONS

PRESENTATION TO
RENE SAPIEN,
POLICE SERGEANT

Present: Councilmembers Mark A. Breceda, Larry G. Burrola,
Mayor Pro Tem Albert F. Ambriz; Mayor H. Manuel Ortiz

Absent; Councilmember Manuel R. Garcia

Also Present: Julian A. Miranda, City Manager; Adrian Guerra, City
Attorney; Robert Castro, Interim Chief of Police; Theresa Olivares,
Assistant City Manager, Kambiz Borhani, Director of Finance / City
Treasurer; Marilyn Simpson, Community Development Director; Mary
Hull, Human Resources Manager, and Laura Nieto, Chief Deputy City
Clerk

None.

City Manager Miranda indicated that two presentations would be
added to the meeting to recognize outgoing Police Sergeant Rene
Sapien and Interim Police Chief Robert Castro. Additionally, the items
on the agenda relating to the fee adjustment for City Attorney services
would be continued to a future meeting.

None.

Councilmember Breceda requested an update on two items he had

previously discussed with City Manager Miranda, to which City
Manager Miranda advised that the resident property owner is
responsible for maintaining the trees on their property and advised
that staff would look into reports of a leaking water meter on Cypress.

None.

PRESENTATION TO RENE SAPIEN, POLICE SERGEANT

The presentation was made.
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PRESENTATION TO INTERIM POLICE CHIEF ROBERT CASTRO

The presentation was made.

PRESENTATION BY JOSE MARTINEZ, GENERAL MANAGER OF
THE VALLEY COUNTY WATER DISTRICT

The presentation was made.

PROCLAMATION PROCLAIMING MARCH AS RED CROSS
MONTH

The presentation was made.

A motion was made by Councimember Burrola, seconded by
Councilmember Breceda, to approve the Consent Calendar, with the
exception of ltem No. 5, which was continued to a future meeting. The

‘motion was unanimously approved; Councilmember Garcia absent.

MINUTES
The following minutes were approved:

A) Special joint meeting held February 8, 2023
B) Regular meeting held February 8, 2023

WARRANTS
The warrants were approved.
CONCEALED CARRY WEAPONS (CCW) PERMITS

The agenda report documenting the procedure of processing and
issuance of CCW permits by the lrwindale Police Department was
received and filed.

OPPOSITION TO STATE BALLOT INITIATIVE 21-0042A1, THE
TAXPAYER PROTECTION AND GOVERNMENT
ACCOUNTABILITY ACT

Resolution No. 2023-19-3397, entitled:

‘A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE, CALIFORNIA, TO OPPOSE STATE BALLOT
INITIATIVE 21-000042A1, THE “TAXPAYER PROTECTION AND
GOVERNMENT ACCOUNTABILITY ACT,” was approved, and 2) the
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Mayor was authorized to send a letter on behalf of the City Council
opposing the initiative.

FOURTH AMENDMENT TO THE IRWINDALE FEE AGREEMENT
FOR CITY ATTORNEY SERVICES WITH ALESHIRE & WYNDER,
LLP

This matter was continued to a future meeting.

END OF CONSENT CALENDAR

SPONTANEOUS
COMMUNICATIONS

ANONYMOUS

TERESA ORTIZ

MAYOR ORTIZ

MIKE INMAN

RON TAYLOR

NEW BUSINESS

ITEM N1

CITY MANAGER
BASE SALARY
INCREASE

An email submitted by an anonymous individual was read, wherein
the individual reported that city employees are parking in the green
zone in front of the Gym for extended periods of fime and requested
that employees find alternate parking so that other gym patrons may
park there.

Teresa Ortiz spoke in favor of flying the Pride flag during June, as the
City of Baldwin Park does.

Mayor Ortiz stated that the Council is open to requests of this nature
and that the city welcomes people of all genders. He then requested
that City Manager Miranda look into the request, to which City
Manager Miranda stated that staff will return with additional
information at a future meeting.

Mike Inman, Assistant Fire Chief for Los Angeles County,
congratulated Sergeant Sapien and Interim Chief Castro and made a
public safety announcement to bring awareness of increased
incidences of structure fires.

Ron Taylor complained about his lack of progress in setting up a
youth basketball league in the city, stated that staff has not been
cooperative, and worried that his personal information is kept in the
city records.

CITY MANAGER BASE SALARY INCREASE
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City Manager Miranda declared a conflict of interest with this item and
exited the Council Chambers at 7:54 p.m.

City Attorney Guerra presented the staff report and advised that, if
approved, the resolution would take effect immediately.

Responding to a question by Councilmember Burrola, City Attorney
Guerra initially indicated that City Manager Miranda would not be
entitled to a 3.5% raise in July, as other city empioyees would receive,
but then clarified that City Manager Miranda actually would be eligible
for the raise in July.

Resolution No. 2023-22-3400, entitled:

‘A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWIDALE, CALIFORNIA, APPROVING A SALARY INCREASE
FOR THE CITY MANAGER,” was adopited on the motion of
Councilmember Breceda, seconded by Mayor Pro Tem Ambriz, and
unanimously approved.

CALLE DE PASEO RED CURB STUDY

Councilmember Breceda declared a potential conflict of interest and
exited the Council Chambers at 7:58 p.m.

Interim Director Tam introduced Assistant Engineer Luis Pimentel,
who presented the report and made a PowerPoint presentation.

A motion was made by Mayor Pro Tem Ambriz, seconded by Mayor
Ortiz, to adopt the recommendations made by staff in the PowerPoint
presentation, namely: 1) remove the existing raised crosswalk, 2)
remove the red curb adjacent to the raised crosswalk on both sides
of Calle de Paseo to restore four on-sireet parking spots, 3) restore
the pre-existing speed hump in front of the Library, and 4) install
additional advisory signage along Calle de Paseo for eastbound and
westbound directions.

Responding to a question by Councilmember Burrola, Assistant
Engineer Pimentel advised that the signs that staff proposes to install
would inform motorists to be more attentive at the section of the street
that curves, and that the existing tree should not pose any visibility
issues.

Interim Director Tam added that signs will also be placed advising
motorists of the recommended speed limits. He added that staff will
monitor the area and noted that the red curbs would not be
implemented at this time.
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COUNCILMEMBER Councilmember Burrola also asked about liability issues, to which
BURROLA City Attorney Guerra advised that as long as the actions taken are

based off the professional advice of an engineering firm, liability
should be limited.

MAYOR ORTIZ Mayor Ortiz indicated that he has received complaints regarding city
employees parking at the red curb, and requested that staff be
instructed to park away from the gym, perhaps at the east parking iot.

ROLL CALL The above-mentioned motion was unanimously approved at roll call
Counciimembers Breceda and Garcia absent.

COUNCILMEMBER At 8:18 p.m. Councilmember Breceda and City Manager Miranda
BRECEDA AND CITY returned to the Council Chambers.
MANAGER MIRANDA

ITEM N3 UPDATE ON FLASHING CROSSWALKS ON IRWINDALE AVENUE
UPDATE ON (Verbal)

FLASHING

CROSSWALKS ON

IRWINDALE AVENUE

INTERIM DIRECTOR Interim Director Tam asked where the flashing crosswalk should be
TAM installed, to which Mayor Ortiz requested that it be installed between
Calle de Paseo and Cypress, near Pepperiree Lane.

CITY ATTORNEY City Attorney Guerra noted that two Councilmembers present have

GUERRA potential conflicts of interest, which results in a lack of quorum tonight.
He recommended bringing the item back for discussion at the next
meeting and for the Councilmembers to draw stars to determine who
may participate in the discussion.

MAYOR PRO TEM Mayor Pro Tem Ambriz questioned the need to postpone the matter,
AMBRIZ to which City Attorney Guerra stated that, under FPPC reguiations,
all three conflicted Counciimembers have the ability to draw a straw.

INTERIM DIRECTOR Interim Director Tam requested additional time in order to draft a
TAM complete report.

COUNCIL CONSENSUS Council consensus was reached to continue the matter to the next

meeting.
ITEM NQ. N4 REGULATION OF UNMANNED AIRCRAFT SYSTEMS (UAS) /
REGULATION OF DRONES IN OTHER CALIFORNIA CITIES
UNMANNED AIRCRAFT
SYSTEMS (UAS) /

DRONES IN OTHER
CALIFORNIA CITIES
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City Attorney Guerra presented the staff report.

Councilmember Breceda stated that Mr. Hartman commented on this
matter at the previous meeting, and that he noted that the FAA
already has strict requirements regarding drone operations. He
guestioned the need for this report.

City Attorney Guerra noted that the report simply included samples of
ordinances adopted by other cities relating to drones and indicated
that the Council could choose the provisions that they would like to
include in their own ordinance.

Mayor Ortiz stated that some cities have implemented ordinances to
protect the privacy of residents, which is the same objective he is
attempting to accomplish.

Robert Hartman stated that he read through all the ordinances in the
staff report and noted that each provision is already covered under
FAA regulations.

Mayor Pro Tem Ambriz suggested adopting an ordinance that adopts
FAA and state regulations, while simultaneously protecting residents’
privacy, and disagreed with Mr. Hartman that the provisions of the
ordinances are covered by FAA regulations. He further stated that the
cities of Calabasas, Chula Vista, Lake Forest, Oxnhard, and Yorba
Linda have ordinances that seem to achieve the results that lrwindale
is interested in and stressed the need to develop a local ordinance
regarding the proper usage of drones.

Councilmember Burrola stated that the listed cities adopted
ordinances for a reason and requested that a report be prepared
detailing the options available to the city.

Mayor Ortiz stated that the ordinance would be adopted in order to
protect residents from a nuisance, and noted that the ordinance from
Barstow seems to include provisions that could be applied to
frwindale. He stressed that the only drones that should be permitted
to be operated would be for emergency personnel or for commercial
uses, if operated with a permit. However, individuals that wish to fly
recreational drones would have to find alternative locations other than
in residential areas.

City Attorney Guerra stated his understanding that the Council would
like for him to prepare an ordinance based on a compilation of the
ordinances from Calabasas, Chula Vista, Lake Forest, Oxnard, Yorba
Linda, and Barstow, and to potentially allow drone usage for
emergency personnel and commercial drones, if by permit. He added
that, although he would prepare the ordinance as directed, he is
concerned that it would be preempted by federal [aw.
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Mayor Ortiz also requested that the ordinance include a declaration
that the city abides by FAA regulations, but that the intent of the
ordinance is to protect residents’ privacy.

Councilmember Breceda stated that he is in favor of the security of
the residents but questioned the need to prohibit recreational drones
that individuals enjoy as a hobby. He stated that he cannot support
the request to prepare an ordinance prohibiting recreational drones
at this time.

City Manager Miranda noted that city staff owns and operates a drone
for various city functions, and that the Council should consider this
fact when considering the adoption of the ordinance.

Mayor Ortiz suggested that the ordinance also reflect that the drone
operated for governmental purposes would be permissible.

Councilmember Breceda opposed restricting the ability of individuals
to operate recreational drones as a hobby.

Mayor Ortiz stated that the City Attorney has received direction from
the Council on the matter.

Robert Hartman stated that the city would be in violation of FAA
regulations if it operates a drone for any type of commercial uses,
including publishing photos.

At 8:29 p.m., the City Council took a short recess.

At 8:38 p.m., the City Council reconvened with all members present
except for Councilmember Garcia, who was absent.

INTRODUCTION AND FIRST READING OF ORDINANCE NO. 767
PERTAINING TO AMENDMENT OF SECTIONS 5.04.060, 5.04.070,
5.04.270, 5.04.410, AND 4.04.420 OF CHAPTER 5.04 OF TITLE 5
OF THE IRWINDALE MUNICIPAL CODE RELATED TO THE
DISPUTE OF BUSINESS TAXES, LICENSES AND REGULATIONS

City Attorney Guerra presented the staff report.
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Mayor Pro Tem Ambriz asked clarifying questions, to which City
Attorney Guerra advised that the proposed ordinance would rescind
the authority granted to the City Attorney and vest that authority with
the City Manager to more closely align with the duties of City officers
as set forth in the city charter and municipal code.

Ordinance No. 767, entitled:

“AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE AMENDING SECTIONS 5.04.050; 5.04.060; 5.04.070,
5.04.210, 5.04.270, 5.04.410, AND 5.04.420 OF CHAPTER 5.04
(‘GENERAL REGULATIONS”) OF TITLE 5 (*BUSINESS TAXES,
LICENSES AND REGULATIONS") OF THE [IRWINDALE
MUNICIPAL CODE RELATED TO THE DISPUTE OF BUSINESS
TAXES, LICENSES AND REGULATIONS,” was introduced for first
reading, reading by title only and waiving further reading thereof, on
the motion of Mayor Pro Tem Ambriz, seconded by Councilmember
Breceda, and unanimously approved.

CALIFORNIA CONSULTING GRANT UPDATE (Verbal)

Assistant City Manager Olivares made a PowerPoint presentation
where she explained the efforts of California Consulting in applying
for and securing grants. She indicated that the firm has submitted
applications for four different grants thus far, discussed the timeline
of each, and mentioned potential grants for the future.

Responding to a question by Mayor Ortiz, Assistant City Manager
Olivares stated that the frequency of grant applications varies
depending on the grant criteria and cited examples.

City Manager Olivares thanked Assistant City Manager Olivares and
city staff for working with California Consulting in seeking grant
opportunities.

PROPOSITION 218 PUBLIC HEARING REGARDING PROPOSED
INCREASES TO EXISTING SOLID WASTE RATES

DIRECTOR RODRIGUEZ Director Rodriguez presented the staff report.



CITY COUNCIL MINUTES MARCH 8, 2023
REGULAR MEETING PAGE 9

OPEN At 9:16 p.m., Mayor Ortiz opened the public hearing.
PUBLIC HEARING

ROBERT DIAZ Robert Diaz spoke in opposition to the proposed increases to existing
solid waste rates, suggested negotiating 5-year agreements with
haulers, stated his belief that the city would be paying for trash pickup,
and asked whether the city has received $1 million from Athens.

DIRECTOR RODRIGUEZ Responding to comments and questions by Robert Diaz, Director
Rodriguez advised that neither the city nor residents are paying for
trash services, and that Athens is incurring all costs of the service.
Staff recommends moving forward with base service for residents to
try for one month, after which city and Athens personne! would meet
with residents to determine whether additional services are required.
She added that automatically providing every household a 4% bin
would cause parking issues. Additionally, the $1 million that Mr. Diaz
referenced relates to the MRF project, which is separate from this
issue.

Responding to a question by Director Rodriguez, Chief Deputy City
Clerk Nieto advised that 45 formal, written protests have been

received.
MAYOR ORTIZ Mayor Ortiz noted that this amount is much lower than the amount
necessary to meet the cancellation threshold.
CLOSE There being no additional speakers, Mayor Ortiz closed the public
PUBLIC HEARING hearing at 9:27 p.m.
COUNCILMEMBER Councilmember Burrola wondered whether Athens could help
BURROLA alleviate street parking issues by picking up each of the three different

bins on separate days. He also asked about the costs of the service.

DIRECTOR RODRIGUEZ Director Rodriguez noted that picking up one bin per day for three
days would cause the need for residents to remember which bin to
leave at the curb for each of those days. She reiterated that the base
service is free and that neither the city nor the residents would pay for
it, nor have they paid for the services since 2019. This proposal would
provide these no-cost services until 2032.

MAYOR PRO TEM Mayor Pro Tem Ambriz reiterated details included in the staff report
AMBRIZ and discussed the various benefits residents have already received
from the city's partnership with Athens.

RESOLUTION NO. A motion was made by Mayor Pro Tem Ambriz to adopt Resolution
2023-21-3399 No. 2023-21-3399, entitled:

“A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE RATIFYING, APPROVING, AND ADOPTING
INCREASES TO EXISTING SOLID WASTE RATES AS SET FORTH
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IN THE FOURTH AMENDMENT TO THE EXCLUSIVE FRANCHISE
AGREEMENT FOR WASTE HAULING SERVICES BY AND
BETWEEN THE CITY OF IRWINDALE AND ARAKELIAN
ENTERPRISES, |INC., DBA ATHENS SERVICES, IN
ACCORDANCE WITH PROPOSITION 218

Councilmember Breceda concurred and noted that all city residents
and businesses had the opportunity to submit a formal protest, but
the city only received 45 such protests. He agreed that contracts
should be made “bulletproof,” but stated that he was comfortable with
the proposal as-is.

Councilmember Burrola asked about the status of the litigation from
the City of Oakland with regard to Proposition 218, which Director
Rodriguez elaborated on.

Councilmember Breceda asked whether additional time could be
given to this matter, to which Director Rodriguez indicated that staff
needs to know Council’s direction before instructing Athens to
proceed with the service implementation and stated that CalRecycle
could fine the city if it does not have its organic waste program in
place by January 1, 2024.

Mayor Ortiz stated that the city would benefit from the approval of the
proposed resolution since it would increase revenues.

Councilmember Breceda seconded Mayor Pro Tem Ambriz’s motion.

Councilmember Burrola stated his preference in waiting to determine
whether Athens could pick up each of the three bins on different days
before he votes on the matter, to which Director Rodriguez explained
that, under the proposal, the blue and green bins would be emptied
first, followed by the trash bin later on.

At 9:52 p.m., Mayor Ortiz reopened the public hearing.

Elizabeth Ramirez with Athens Services, stated that Athens would
look into the request. However, the challenge in pickup up bins on
muitiple days would be its negative effect on efficiency and additional
costs. She added that the request could be discussed and negotiated,
through it is not a service that Athens typically provides.

Mayor Pro Tem Ambriz stated that he maintained his motion as he
does not feel that the matter should be delayed.

There being no additional speakers, Mayor Ortiz closed the public
hearing at 9:54 p.m.
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MAYOR ORTIZ Mayor Ortiz suggested informing residents regarding the approximate
times that their bins would be emptied.

RECPEN At 9:55 p.m., Mayor Ortiz reopened the public hearing.
PUBLIC HEARING

ROBERT ESCOVEDO Robert Escovedo suggested that all bins be emptied within a two- or
three-hour window.

CLOSE There being no additional speakers, Mayor Ortiz closed the public
PUBLIC HEARING hearing at 9:55 p.m.

COUNCILMEMBER Counciimember Breceda asked whether Councilmember Burrola’s
BRECEDA request could be revisited, to which Director Rodriguez advised that

staff could discuss the request with Athens to determine whether a
timeframe could be established. She reiterated her belief that not
every household would require a fourth bin.

ROLL CALL The above-mentioned motion was approved at roll call with all
members in favor except for Councilmember Burrola, who opposed,;
Councilmember Garcia absent.

CITY MANAGER’S
REPORT

CITY MANAGER City Manager Miranda reported the following:
MIRANDA
1) A Volkswagen drag race has been scheduled for March 12 at the
frwindale Speedway.
2) The Summer Youth Program will run from June 12 through July
27 this year and is limited to 20 participants.
3) He provided details on upcoming Recreation and Senior Center
trips and activities.
4) Staff will present an overview of the city’s Resident 1D Program at
the next meeting to remind about the program requirements.

REQUESTS BY
COUNCILMEMBERS

FOR FUTURE AGENDA

ITEMS

COUNCILMEMBER Councilmember Breceda reported parking and dust issues on his
BRECEDA block due to a nearby business, to which City Manager Miranda

advised that Code Enforcement has been active in the area, and that
he would contact Councilmember Breceda tomorrow with more
details.
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ADJOURNMENT There being no further business to conduct, the meeting was
adjourned at 10:02 p.m.

Laura M. Nieto, MMC
Chief Deputy City Clerk
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Check No  Vendor No Vendor Name Check Date Check Amount
79229  AZUSALW Azusa Light & Water 03/02/2023 521.78
79230 MIJACA Balcon Holdings, Inc, 03/02/2023 368.00
79231 BRECED04 Mark A. Breceda 03/02/2023 935.14
79232 CITYOFIl City of Azusa 03/02/2023 9,450.00
79233  D&DGOL D & D Golf Car Services, Inc. 03/02/2023 8,128.00
79234 GARCIAO03 Manuel Garcia 03/02/2023 855.47
79235 LACPCA LA County Police Canine Assoc 03/02/2023 300.00
79236 LAWEOI] Law Enforcement Medicat Services, Inc.  03/02/2023 225.00
79237 ORKINP Orkin Pest Control 03/02/2023 165.00
79238 RICOHO! Ricoh USA, Inc 03/02/2023 1,085.52
79239 STROBEOQ3 Gary Strobehn 03/02/2023 233.00
79240 TAPIG! Regina Tapia 03/02/2023 300.00
79241 TOTALCOM Total Compensation Systems Inc 03/02/2023 1,350.00
Report Total (13 checks): 23,916.91
AP Checks by Date - Summary by Check Number (3/15/2023 6:06 PM) Page 1
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User: imarin
Printed: 3/15/2023 6:07 PM _ () of
IRWINDALE
Check No  Vendor No Vendor Name Check Date Check Amount
79244  AGUILAO7 Berlyn Aguila - 03/09/2023 61.94
79245  Ayala0l Leonor Ayala 03/09/2023 507.00
79246 CAMPOS03 Manuel Campos 03/09/2023 875.99
79247 CHARTEO! Charter Communications 03/09/2023 390,00
79248 CONCEO01 Concentra 03/09/2023 54.00
79249 ESPINOLO Iris Espino 03/09/2023 73.97
79250 EVANS02 Gloria BEvans (3/09/2023 3060.00
79251 FLOREO Karla Flores 03/09/2023 780.00
79252 FRAERO] Laura Fraer Snyder 03/09/2023 1,000.00
79253  GALVANO2 Claudia Galvan 03/09/2023 440.00
79254 HOMEDE Home Depot Credit Services 03/09/2023 699.15
79255 HOYEN Noeile Hoye 03/09/2023 L,050.00
79256 IRWIND21 Irwindale Hand Wash & Auto Detail 03/09/2023 1,365.58
79257 LOPEZI0t Jade Lopez 03/09/2023 419.46
79258 OPTUMO! OptumRx, Inc. 03/09/2023 31,048.76
79259  PAIKOIL Sumako Paik 03/06/2023 240.00
79260 PETTYCOS City of Irwindale Petty Cash 03/09/2023 431.72
79261 PURCHA Purchase Power 03/09/2023 2,085.35
79262 ROCHO1 Sarah Rocha 03/09/2023 66.08
79263 SCFUELS SC Fuels 03/09/2023 11,719.48
79264 TPX 01 TPX Commumnications 03/09/2023 2,553.23
79265  VISIONOI Vision Service Plan - (CA) 03/09/2023 3,950.94
79266 WAGONER Pamela Wagoner 03/09/2023 600.00
79267 CALIFO36 California State Disbursement Unit 03/09/2023 604.15
79268 CALIFO57 California State Disbursement Unit 03/09/2023 143.07
79269 ALESHIRE Aleshire & Wynder, LLP 03/22/2023 55,135.02
79270 ALLCIOL All City Management Services, Inc 03/22/2023 1,677.78
79271  ALLIANQ2 Alliant Insurance Services, Inc.- Trvine Mai  03/22/2023 1,967.00
79272  ALLISO01 Allison Mechanical, Inc 03/22/2023 3,403.51
79273  AMAZON Amazon 03/22/2023 131.69
79274  ARAMOL Aramark Uniform & Career Apparel Group 03/22/2023 415.91
79275 ARROWOi Arrow 03/22/2023 527.16
79276 B&BTIR B & B Tires Service 03/22/2023 40.00
79277 BAXTEROL Badge Frame, Inc 03/22/2023 210.00
79278 BAKEROL Baker & Taylor Books 03/22/2023 181.88
79279 BARNEY Barney's Locksmith Service 03/22/2023 40.00
79280 BILLST Bill's Truck Repair, Inc. 03/22/2023 350.00
76281 BRITEW BriteWorks, Inc. 03/22/2023 13,539.95
79282 CALI22 CAPIO 03/22/2023 550.00
79283  CARQUEST Carquest 03/22/2023 110.96
79284 CHARTEO03 Charter Communications 03/22/2023 6,843,32
79285 CINTAS Cintas Corporation #693 03/22/2023 321.8%
79286 BALDWIO2 City of Baldwin Park 03/22/2023 125.00
79287 DEPTOF(02 County of LA Dept of Animal Care & Cont 03/22/2023 2,797.98
79288 COUNTY04 County of Los Angeles 03/22/2023 10,807.82
79289 LOSANG33 County of Los Angeles 03/22/2023 139,268.40
79290 CUMMINS Cummins-Allison Corp 03/22/2023 42748

AP Checks by Date - Summary by Check Number (3/15/2023 6:07 PM) Page |



Check No  Vendor No Vendor Name Check Date Check Amount
79291  CWAQ1 CWA AIA, Inc 03/22/2023 6,677.52
79292 DFOL D.F, Polygraph 03/22/2023 200.00
79293  DOGWASO01 Dog Waste Depot 03/22/2023 453.26
792%4 DUDEKO1 Dudek 03/22/2023 1,560.00
79295 BATEO! Elior Inc. 03/22/2023 3,805.45
79286 EWINGI Ewing lrrigation Products, Inc. 03/22/2023 1,205.87
79297 FABFO01 Faber Communications 03/22/2023 4,187.03
79298 FCGO FCG Consultants Inc. 03/22/2023 4,581.49
79299 FEDEX FedEx 03/22/2023 16.34
79300  FILLGO1 Fill Good Landscaping 03/22/2023 400.00
7930F  GARDEN Garden View 03/22/2023 238.14
79302 GEOLOG Geologic Associates 03/22/2023 29,986.20
79303 INTELLO1 Intelli-tech, Inc. 03/22/2023 217.00
79304 JCBO1 JCB Inc 03/22/2023 138.13
79305 JOHNOL Johnson Investigations 03/22/2023 1,600.00
79306 COORYE Samir M. Khoury 03/22/2023 9,742.00
79307 KISERVOL KJ Services Enviromental Consulting LLC  03/22/2023 212.50
79308 LANDSC Landscape Warehouse HI Inc. 03/22/2023 366,14
79309 LEWISE Lewis Engraving, Inc. 03/22/2023 68.36
79310  LOSANG3S Los Angeles County Police Chief's Associar 03/22/2023 500.00
79311  MIDAS Manuel C Muratalla 03/22/2023 92.42
79312 MARIPO Mariposa Fandscapes, Inc, 03/22/2023 8,796.00
79313 MOUNTO! MNRO Holdings, LLC 03/22/2023 189.43
79314  MOTOROI Motorola Solutions, Inc, 03/22/2023 1,628.34
79315 OFFICE03 Office Depot 03/22/2023 219.68
79316 ORKINP Orkin Pest Coentrol 03/22/2023 379.00
79317 PHASEIL PARS 03/22/2023 1,750.00
79318 PERFO03 Performance Elevator Contractors, Inc. 03/22/2023 360.00
79319  PLACE01 PlaceWorks, Inc. 03/22/2023 35,172.05
79320 PROPRINT Pro Printing, Inc. 03/22/2023 180.49
79321 RCO2 RC Systems, Inc. 03/22/2023 1,475.00
79322  RIGHTO1 Right of Way, Inc. 03/22/2023 1,911.48
79323 SkyBluep Sky Blueprint & Supplies, Inc 03/22/2023 1,391.58
79324 STATEOQ! State Of California 03/22/2023 136.00
79325  SWTO1 SWT Engineering, Inc. 03/22/2023 292.95
79326 NORTHR The Notthridge Group, Inc. 03/22/2023 5,947.54
79327 TRANO! Transtech Engineers, Inc. 03/22/2023 1,475.00
79328 TRIANGOL Triangle Truck Parts 03/22/2023 47.41
79329  TRIPOL Triple R Munitions, Inc 03/22/2023 7,257.50
79330 V&VO01 V & V Manufacturing, Inc. 03/22/2023 127.83
79331  VICTH1 Victory Tactical Gear, LLC 03/22/2023 2,172.80
79332  HDSUPOL WHITE CAP, L.P. 03/22/2023 10.47
79333 YTIRES Y Tire Sales 03/22/2023 346.89

Report Total (90 checks): 444,841.91
AP Checks by Date - Summary by Check Number (3/15/2023 6:07 PM) Page 2
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Date: March 22, 2023

To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

Issue: Second Extension of Lease of City's Water Production Rights for FY
2022/2023

City Manager’'s Recommendation:
1) Approve the San Gabriel Valley Water Company’s proposal and lease the City’s
285.38 acre-feet of water production rights for FY 2022/2023; and
2) Authorize the City Manager to sign the second one-year extension to the lease for
the temporary assignment of the City's water production rights.

Administrative Action:

Submitted & Prepared hy:

Elizabeth Rodriguez, Public Services Director

Reviewed by:

Electronicaily Approveu

Adrian R. Guerra, City Attorney

Kambiz Borhani, Finance Director/City Treasurer ///2/4/(

Approved by:
Julian A. Miranda, City Manager M_ﬁ? i

Background and Analysis:

1) The City of Irwindale ("City”) does not need its 285.38-acre feet of water production
rights for FY 2022/2023.

01005.0006/866866.1 Page 1



2)

3)

4)

6)

7)

8)

Page 2

On February 25, 2021, staff issued a Notice to Bid to the following seven water
companies:

1. Canyon Water Company 5. San Gabriel Valley Water Company
2. California Domestic Water Company | 6. Valley County Water District

3. City of Azusa Light & Water 7. Valley View Mutual Water Co.

4. City of Arcadia

On April 1, 2021, staff received one bid proposal from the San Gabriel Valley Water
Company offering to pay 90% of $880 per acre-feet, which is the cost that the Main
San Gabriel Basin Watermaster (“Watermaster”) charges for cyclic storage
purchases to offset replacement water obligations for FY 2020/2021.

On May 12, 2021, City Council awarded the lease of water rights to San Gabriel
Valley Water Company for one year. However, in the Notice to Bid, it states the
city reserves the right to extend the lease of water rights to the Lessee for two (2),
twelve (12) month periods with approval from the City Council.

On March 8, 2022, the city received a letter from the San Gabriel Water Company
requesting to extend the lease for Fiscal Year 2021/2022 at 90% of the cyclic
storage rate of $902 per acre-feet, which is $811.80 per acre-feet for a total of
$231,671.48. This was the first of the two (2), twelve 12 month extensions. Staff
recommended that the temporary water lease be extended to San Gabriel Valley
Water Company. On March 23, 2022, the City Council approved the First
Extension to the Lease of Water Rights with San Gabriel Water Company.

On March 6, 2023, the city received a letter from the San Gabriel Water Company
requesting to extend the lease for Fiscal Year 2022/2023 at 90% of the cyclic
storage rate of $958 per acre-feet, which is $862.20 per acre-feet for a total of
$246,054.64. This is the second of the two (2), twelve 12 month extensions. Staff
is recommending that the temporary water lease be extended to San Gabriel
Valley Water Company.

The Second Extension to the Lease of Water Rights form is attached and will be
subject to approval to form by the City Attorney.

Adoption of this lease approves and sets forth the terms of the water productions
rights lease, and is exempt from the California Environmental Quality Act (“CEQA”)
under Section 15061(b)(1) of the CEQA Guidelines, which provides that a project
is exempt by CEQA if the project is exempt by Statute (see e.g. Article 18,
commencing with Section 15260). Per Section 15282 (u) of the CEQA Guidelines,
the lease of the water rights is exempt as set forth in Section 1729 of the Water
Code. Therefore, adoption of this lease is not subject to CEQA.



Fiscal Impact:
The one-year lease of the City’s water production rights will result in $246,054.64 in

revenues 1o the City’s General Fund.

Attachment(s):
1. FY22/23 Lease of Water Rights Form
2. Offerto Lease
3. San Gabriel Valley Water Company Letter

01005.0006/866866.1 Page 3



SECOND EXTENSION OF TEMPORARY ASSIGNMENT OR LEASE OF WATER RIGHT

For a valuable consideration, receipt of which is hereby acknowledged, City of Irwindale

(“Assignor”) does hereby assign and transfer to  San Gabriel Valley Water Company , (“Assignee™)

commencing on _July 1, 2022 and terminating June 30,2023 | on the following water right(s):

(Check the following appropriate category)

(X Production Right 28538 AF [1 Integrated Production
L1 Prescriptive Pumping Right AT [l Carryover Right AF
L] Base Annual Diversion Right ——— AF

Adjudicated to Assignor or his predecessor in the Judgement in the case of “Upper San Gabriel Valley Municipal Water District,
v. City of Alhambra, et al,” Los Angeles Superior Court No. 924128,
Said assignment is made upon condition that:

@) Assignee shall exercise said right on behalf of Assignor for the period described hereinabove and the first water
produced by Assignee from the Relevant Watershed of the Main San Gabriel Basin after the date hereof shall be that
produced hereunder;

(2) Assignee shall put all waters utilized pursuant to said transfer to reasonable beneficial use; and

(3) Assignee shall pay all Watermaster assessments on account of the water production hereby assigned or leased.

The total lease amount of $246,054.64 will be paid by San Gabriel Valley Water Company to the City of [rwindale within 30 days
from the Main San Gabriel Basin Watermaster’s approval of the lease agreement. Through the first Temporary Assignment and
Lease Agreement entered into by the Parties on May 12, 2021, the City reserved the right to extend the lease of water rights to the
Lessee for two (2), twelve (12) month periods with approval from City Council at the rate of 90% of the Upper San Gabriel Valley
Municipal Water District’s replenishment rates for FY21/22 and FY22/23. Through this Second Extension, the City is exercising
the second (and final) of the two (2), twelve (12) month extensions.

Dated: Dated:
ASSIGNEE ASSIGNOR
San Gabriel Valley Water Company City of Irwindale
Signatore: Robert W, Nicholson, President Signature: Julian A. Miranda, City Manager
Name of Designee (of Assignee) to receive Name of Designee (of Assignor) to receive
service of Processes and Notices: service of Processes and Notices:
M. L. Whitehead Julian A. Miranda, City Manager
P.O. Box 6010/11142 Garvey Avenue 5050 N. Irwindale Avenue
El Monte, CA 91734-2020 Irwindale, CA 91706
Tel. No.: 626/448-6183 Tel. No.: 626/430-2217

To be executed by both Assignee and Assignor and, if separately requested by Watermaster, be accompanied by a map of the service area
where the water was used by Assignor and a map of the service area where the water is intended to be used by the Assignee.

(Have the appropriate individual(s) or corporate attached acknowledges completed as part of the temporary transfer.)

A TRUE COPY HEREOF MUST BE FILED WITH WATERMASTER WITHIN 15 DAYS OF EXECUTION

{To be accompanied by completed “Stipulation Re Intervention After Judgement” if Assignee is not a party to the Judgement)

01005.6006/866869.1



OFFER TO LEASE

CITY OF IRWINDALE (Lessor) hereby offers to lease to SAN GABRIEL VALLEY WATER
COMPANY (San Gabriel) 285.38 acre-feet of Lessot's Integrated Production Right in the Main San
(Gabriel Basin as determined under the judgement in the case of Upper San Gabriel Valley Municipal
‘Water District vs, City of Alhambra, et al., Los Angeles Superior Court No. 924128, during the fiscal
year commencing July 1, 2022, under the following terms and conditions;

1. The consideration to be paid per acre-foot by San Gabriel shall be 90% of the cost that
the Main San Gabriel Basin Watermaster (“Watermaster™) charges for Full Setrvice -
Untreated (Tier 1) water purchases for calendar year 2023,

2, The consideration shall be paid by San Gabriel within thirty (30) days of Watermaster
acknowledgment of the Transfer,

3. San Gabriel shall pay all Watermaster assessments on account of the water produced
under a lease entered into pursuant to this Offer to Lease.

4, If this offer is accepted, Lessor and San Gabriel shall execute an instrument to evidence

their agreement prior to June 30, 2023,

CITY OF IRWINDALF,

By: M 4 . éﬁ\,//

/ Julian Miranda, City Manager, Designee

Date: ?//5//2' >

Accepted as to 285,38 acre-feet of
Lessor's Integrated Production Right

SAN GABRIEL VALLEY WATER COMPANY

By:

Date:




March 6, 2023

Ms. Elizabeth L. Rodriguez
Public Works Services Manager
City of Irwindale

Department of Public Works
5050 North Irwindale Avenue
Irwindale, CA 91706

Subject: Lease of Main Basin Production Right Fiscal Year 2022-2023

Dear Ms. Rodriguez:

San Gabriel Valley Water Company (“San Gabriel”) is interested in leasing the City of Irwindale’s
(“City”) 285,38 acre-feet (“AF”) of fiscal year (“FY”) 2022-2023 Production Right in the Main San Gabriel

Basin,

The consideration to be paid per AF by San Gabriel would be 90% of the cost that the Main San
Gabriel Basin Watermaster (“Watermaster”) charges for cyclic storage purchases to offset replacement
water obligations for FY 2022-2023.

Watermaster has set the cyclic storage rate at $958 per AF for FY 2022-2023. Therefore, the cost
of the leased water would be $862.20/AF computed as follows: $958/AF x 90% = $862.20/AF. San Gabriel
would pay the City $246,054.64 within thirty (30) days of Watermaster acknowledgement of the lease.

ifthe City is interested in leasing its Production Right to San Gabriel, enclosed is an Offer to Lease
and three (3) originals of a Temporary Assignment or Lease of Water Right for your review and subsequent
execution.

If you have any question or need additional information, please contact me by email at
darrighi(@sgvwater.com or by phone at 626-448-6183. Thank you,

Very truly yours,

Dan Arrighi
Water Resources Manger
DA:ss
Enclosures

11142 GARVEY AVENUE + .0. BOX 6010 * EL MONTE, CALIFORNIA 91734-2010 + (626) 448-6188 ¢ Fnx (686) £4£8-6530
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Date: March 22, 2023
To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

Issue:  Designation of Authorized Agents to Act on Behalf of the City to Obtaining
Emergency Financial Assistance

City Manager’s Recommendation:

1. That the City Council of the City of Irwindale adopt Resolution No. 2023-26-3404
entitled: “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE DESIGNATING AUTHORIZED AGENTS TO ACT ON BEHALF OF
THE CITY TO OBTAIN STATE AND FEDERAL FINANCIAL ASSISTANCE”, and

2. Approve Cal OES Form 130, “Designation of Applicant’s Agent Resolution for Non-
State Agencies”.

Administrative Action:
Submitted by:

Theresa Olivares, Assistant City Manager

Prepared by:

Berlyn Aguila, Management Analyst ((b aQ,UKr’\ %MQ‘A
Kambiz Borhani, Finance Director / City Treasurer (/5///

Approved by:

Julian A. Miranda, City Manager //{‘/x/&\Q A A7

-

Page 1



Background and Analysis:

The Federal Emergency Management Agency (FEMA) and the California Governor's
Office of Emergency Services (Cal OES) provide local jurisdictions with specific
guidelines for managing and administrating disaster assistance programs. These
guidelines detall activities and expenditures that are allowable under their respective
programs established by the Robert T. Stafford Disaster Relief and Emergency
Assistance Act of 1988 (Stafford Act) and the California Disaster Assistance Act (CDAA).

To participate in the disaster assistance programs, the City Council must designate
agents authorized to act on behalf of the City to obtain State and Federal financial
assistance through the disaster assistance programs. In addition, the Office of
Emergency Services recommends maintaining a current Resolution every three (3) years
to mitigate funding delays during a crisis.

The City Council previously adopted Cal OES Form 130, or Designation of Applicant’s
Agent Resolution for Non-State Agencies, on April 8, 2020. The Resolution is effective
for all open and future disasters up to three (3) years following the approval date.
Therefore, an updated Form 130 and active Resolution are required before the City
receives reimbursement for emergency services. Staff recommends that the City
Manager, Chief of Police, and Finance Director/City Treasurer each be authorized to act
on behalf of the City for this purpose.,

Fiscal impact:

There is no fiscal impact. However, the adoption of the Resolution is a requirement by
Cal OES for the City to be eligible for State and Federal financial assistance during an
emergency.

Attachments:

1. Resolution No. 2023-26-3404
2. Cal OES Form 130
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RESOLUTION NO. 2023-26-3404

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA, DESIGNATING AUTHORIZED AGENTS TO ACT ON BEHALF
OF THE CITY TO OBTAIN STATE AND FEDERAL FINANCIAL ASSISTANCE

WHEREAS, The City Council of the City of lrwindale desires to appoint and
authorize agents of the City to apply for reimbursement for disaster-related
expenditures under the Federal Emergency Management Agency (FEMA) and the
California Governor's Office of Emergency Services (Cal OES) disaster assistance
programs; and

WHEREAS, An updated Form 130 and active Resolution are required
before the City receives reimbursement for emergency assistance; and

WHEREAS, The City Council designates the City Manager, Chief of Police,
or Finance Director/City Treasurer as authorized agents to act on the City's behalf
for the purpose of obtaining State and Federal Financial Assistance.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF
IRWINDALE, CALIFORNIA, DOES HEREBY RESOLVE, DETERMINE, AND
ORDER AS FOLLOWS:

SECTION 1. The foregoing recitals are true and correct and are
incorporated herein by this reference.

SECTION 2. The City Manager, Chief of Police, or Finance Director/City
Treasurer are hereby authorized to execute for and on hehalf of the City of
frwindale, a public entity established under the laws of the State of California, the
financial assistance application and filing with the California Governor's Office of
Emergency Services o obtain cerfain federal financial assistance under Public
Law 93-288 as amended by the Robert T. Stafford Disaster Relief and Emergency
Assistance Act of 1988, and/or state financial assistance under the California
Disaster Assistance Act.

SECTION 3. The City of Irwindale, a public entity established under the
laws of the State of California, hereby authorizes its agent(s) to provide to the
California Governor's Office of Emergency Services, for all matters pertaining to
such state disaster assistance, the assurances and agreements required.

SECTION 4. The Resolution is effective for all open and future disasters up
to three (3) years following the approval date.

SECTION 4. The Chief Deputy City Clerk shall certify to the adoption of this
resolution, which, shall in turn, have immediate effect.

Resolution No. 2023-26-3404
Page 1



PASSED, APPROVED, and ADOPTED this 22" day of March 2023.

H. Manuel Ortiz, Mayor

ATTEST:

Laura M. Nieto, MMC
Chief Deputy City Clerk

Resolution No. 2023-26-3404
Page 2



STATE OF CALIFORNIA }

COUNTY OF LOS ANGELES  } ss.

CITY OF IRWINDALE }

|, Laura M. Nieto, Chief Deputy City Clerk of the City of Irwindale, do hereby certify
that the foregoing Resolution No. 2023-23-3401 was adopted at a regular meeting

of the Irwindale City Council held on the 22M day of March 2023, by the following
vote of the Council:

AYES: Counciimembers;
NOES: Councilmembers:

ABSTAIN: Councilmembers:

ABSENT: Councilmembers;

Laura M. Nieto, MMC
Chief Deputy City Clerk

01005.0001/862282.1 Resolution No. 2022-65-3315
Page 3



STATE OF CALIFORNIA RECOVERY DIRECTORATE
CALIFORNIA GOVERNOR'S OFFICE OF EMERGENCY SERVICES FINANCIAL PROCESSING DIVISION

DESIGNATION OF APPLICANT'S AGENT RESOLUTION

NON-STATE AGENCIES Cal OFS ID No:
OES-FPD-130 (Rev, 10-2022)

DESIGNATION OF APPLICANT'S AGENT RESOLUTION FOR NON-STATE AGENCIES

BE IT RESOLVED BY THECtY Council orthe City of Irwindale
(Governing Body) [Name of Applicant)
THAT City Manager OR
(Title of Authorized Agent)
Chief of Police OFR

(Title of Authorized Agent]}
Finance Director/City Treasurer
{Title of Authorized Agent) -

is hereby authorized to execute for and on behalf of ?heC'ty of Irwmdale
[Name of Applicant)

a public entity established under the laws of the State of Cadlifomia, this application

and to file it with the California Governor's Office of Emergency Services for the

purpose of obtaining federal financial assistance for any existing or future grant

program, including, but not limited 1o any of the following:

Federally declared Disaster (DR), Fire Mitigation Assistance Grant (FMAG),
Cudlifornia State Only Disaster (CDAA), Immediate Services Program (ISP), Hazard
Mitigation Grant Program (HMGP), Building Resilient Infrastructure and
Communities (BRIC), Legislative Pre-Disaster Mitigation Program (LPDM), under

Public Law $3-288 as amended by the Robert T. Stafford Disaster Relief and
Emergency Assistance Act of 1988, and/or state financial assistance under the
Cdlifornia Disaster Assistance Act.

- Food Mitigation Assistance Program {(FMA), under Section 1366 of the National
Flood Insurance Act of 1968.

-~ National Earthquake Hazards Reduction Program (NEHRP) 42 U .S, Code 7704 (b)
[(2) {A}) (ix) and 42 U.S. Code 7704 (b) (2) (B} National Earthquake Hazards
Reduction Program, and also The Consolidated Appropriations Act, 2018, Div. F,
Department of Homeland Security Appropriations Act, 2018, Pub. L. No. 115-141

- Cadlifornia Early Earthquake Warning (CEEW) under CA Gov Code —Gov, Tifle 2,
Div. 1, Chapter 7, Arficle 5, Sections 8587.8, 8587.11, 8587.12

That the Clty of Irwindale . a public entity established under the
[Name of Applicant)

laws of the State of California, hereby authorizes its agent(s) to provide to the

Governor's Office of Emergency Services for all matters pertaining to such state

disaster assistance the assurances and agreements required.
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STATE OF CALIFORNIA
CALIFORNIA GOVERNOR'S OFFICE OF EMERGENCY SERVICES

DESIGNATION OF APPLICANT'S AGENT RESOLUTION
NON-STATE AGENCIES
OES-FPD-130 [Rev. 10-2022)

RECOVERY DIRECTORATE
FINANCIAL PROCESSING DIVISION

Please check the appropriate box below

This is a universal resolution and is effective for all open and future

disasters/grants declared up fo three (3} years following the date of approval.

] This is a disaster/grant specific resclution and is effective for only

disaster/grant number(s}.

Passed and approved this22_day of March , 2023

H. Manuel Ortiz, Mayor

(Name and Title of Govemning Body Representative)

Albert F. Ambriz, Mayor Pro-Tem

(Name and Title of Governing Body Representative)

Larry 3. Burrola, Mark A. Breceda, Manuel R. Garcia, Councilmembers

(Name and Title of Governing Body Representative}

CERTIFICATION
LLaura M. Nieto  duly appointed g Chief Deputy City Clerk
(Name}) (Title)
., do hereby certify that the above is a frue and

of

City of irwindale
(Name of Applicant)

correct copy of a resolution passed and approved by ’rheCity COUﬂCI]
(Governing Body)
onthe 22 day of March , 2023

«1ne City Of Irwindale
(Name of Applicant)

Chief Deputy City Clerk

(Signature) (Title)
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STATE OF CALIFORNIA RECOVERY DIRECTORATE
CALIFORNIA GOVERNOR'S OFFICE OF EMERGENCY SERVICES FINANCIAL PROCESSING DIVISION

DESIGNATION OF APPLICANT'S AGENT RESOLUTION
NON-STATE AGENCIES
OES-FPD-130 (Rev. 10-2022)

Cal OFS Form 130 Instructions
A Designation of Applicant's Agent Resolution for Non-State Agencies is required of all
Applicants to be eligible to receive funding. A new resolution must be submitted if a

previously submitted resolution is older than three (3) years from the last date of
approval, is invalid, or has not been submitied.

When completing the Cal OES Form 130, Applicants should fill in the blanks on pages 1
and 2. The blanks are fo be filled in as follows:

Resolution Section:

Governing Body: This is the group responsible for appointing and approving the
Aufthorized Agents.
Examples include: Board of Directors, City Council, Board of Supervisors, Board of
Education, etc.

Name of Applicant: The public entity established under the laws of the

State of California.
Examples include: School District, Office of Education, City, County or Non-profit
agency that has applied for the grant, such as: City of San Diego, Sacramento
County, Burbank Unified School District, Napa County Office of Education,
University Southern California.

Authorized Agent: These are the individuals that are authorized by the Govemning Body
to engage with the Federal Emergency Management Agency and the Cdlifornia
Governor's Office of Emergency Services regarding grants for which they have applied.
There are two ways of completing this section:

1. Titles Only: The fitles of the Authorized Agents should be entered here, not their
names. This allows the document fo remain valid it an Authorized Agent leaves
the position and is replaced by another individual. If “Tifles Only™ is the chosen
method, this document must be accompanied by either a cover letter naming
the Authorized Agents by name and title, or the Cal OES AA Names
document. The supporting document can be completed by any authorized
person within the Agency (e.g., administrative assistant, the Authorized Agent,
secretary to the Director}. It does not require the Governing Body's signature.

2. Names and Titles: if the Governing Body so chooses, the names and titles of the
Authorized Agents would be listed. A new Cal OES Form 130 will be required if
any of the Authorized Agents are replaced, leave the position listed on the
document, or their title changes.
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STATE OF CALIFORNIA RECOVERY DIRECTORATE
CALIFORNIA GOVERNQOR'S OFFICE OF EMERGENCY SERVICES FINANCIAL PROCESSING DIVISION

DESIGNATION OF APPLICANT'S AGENT RESOLUTION
NON-STATE AGENCIES
QES-FPD-130 (Rev. 10-2022)

OES

Checking Universal or Disaster-Specific Box: A Universal resolution is effective for all
past disasters and for those declared up to three {3} years following the date of
approval, Upon expiration it is no longer effective for new disasters, but it remains
in effect for disasters declared prior to expiration. It remains effective until the
disaster goes through closeout unless it is superseded by a newer resolution.

Governing Body Representative: These are the names and titles of the approving
Board Members.

Examples include: Chairman of the Board, Director, Superintendent, etc. The
names and fitles cannot be one of the designated Authorized Agents. A
minimum of three (3} approving board members must be listed. If less than three
are present, meeting minutes must be attached in order to verify a quorum was
met.

Certification Section:

Name and Title: This is the individudl in attendance who recorded the creation and
approvdal of this resolution.

Examples include: City Clerk, Secretary to the Board of Directors, County Clerk,
efc. This person cannot be one of the designated Authorized Agents or
Approving Board Member. If a person holds two positions {such as City Manager
and Secretary to the Board) and the City Manager is to be listed as an
Authorized Agent, then that person could sign the document as Secretary to
the Board (not City Manager] o eliminate “Self-Certification.”
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CC ltem L5

HCity Council . -
City of

[MSuccessor Agency

[JHousing Authority IRWI NDALE

OReclamation Authority AGE NDA RE PORT

[Jdoint Powers Authority

Date: March 22, 2023
To: Honorable Mayor and Members of the City Council
From: Julian A. Miranda, City Manager

lssue:  Approval of the Peerless Network, Inc. Agreement / Network Service for
Telephone, Internet, and Data Service

City Manager’s Recommendation:

Adopt Resolution No. 2023-20-3398 entitled: “A RESCLUTION OF THE CITY COUNCIL
OF THE CITY OF IRWINDALE APPROVING A TELECOMMUNICATIONS ACCOUNT
AGREEMENT WITH PEERLESS NETWORK, INC. FOR CITYWIDE TELEPHONE,
INTERNET, AND DATA SERVICES®, reading by title only and waiving further reading
thereof.

Administrative Action:
Submitted by:
Theresa Olivares, Assistant City Manager @M@)
Prepared by:
Berlyn Aguila, Management Analyst m\\)ﬂ %’Q“

Jeff Wagner, IT Manager Wﬂ [/\/Vl/__/

Reviewed by:

y /’
Kambiz Borhani, Finance Director / City Treasurer A /D/ e

Electronicall
Adrian R. Guerra, City Attorney y Approved

Approved by:

Julian A. Miranda, City Manager /&\4/“1 ﬂw ("
7

Background and Analysis:
On December 12, 2016, the City entered into a three (3) year agreement with TPx
Communications, formally known as Telepacific Communications, for Citywide telephone,
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internet, and data service. TPx Communications automatically renewed in 2020 for three
(3) additional years. The agreement with TPx Communications terminates in March of
2023. The City has received five (5) quotes for services, and staff recommends that the
City enter a Service Agreement/Network Service Order with Peerless Network, Inc.

The City’s current recurring monthly cost for services provided by TPx Communications
is $2,482 43 (including taxes and other fees), and it offers 100 Mbps of data service.
However, during the past six years, it has become increasingly apparent that the current
data service received by TPx Communications does not meet the City’s existing needs.

As a result, each bidder was requested to provide three types of services 1) 1000 Mbps
of internet service, 2) Session Initiation Protocol (SIP) Trunking, defined as making and
receiving phone calls through an internet connection, and 3) 20 Mbps of broadband
internet for the Irwindale Senior Center. The 1000 Mbps of data service will adequately
meet the City’s existing needs, and SIP Trunking will allow for Voice-Over Internet
Protocol (VOIP) technology that will cut calling costs. Additionally, adding broadband
internet at the Irwindale Senior Center will enable services to failover properly to avoid
daily service interruptions. Below is a breakdown of the bids received:

Provider Product Description | Term Monthly
Recurring Cost*

Peerless Network, Inc. | 1000 Mbps 3 Years $1,584.25

AireSpring 1000 Mbps 3 Years $1,807.59

Granite 1000 Mbps 3 Years $1,818.00

Telecommunications

Spectrum 1000 Mbps 3 Years $2,432.00

Communications

TPX Communications 1000 Mbps 3 Years $2.756.89

*These recurring costs do not include taxes and other fees

The proposed Agreement with Peerless Network, inc is for three (3) years and will result
in a cost reduction and the recommended data service of 1000 Mbps, unlimited SIP
Trunking, and broadband internet at the Senior Center that will provide for adequate
future growth.

Fiscal Impact:

The base service fee for Peerless Network, Incis $ 1,584.25, and an estimated tax and
other fees of $360.00. The total estimated monthly cost will be $1,944.25. Therefore,
entering into this agreement will resulf in a monthly cost-savings of approximately
$538.18.

Attachments:
1. Resolution No. 2023-20-3398
2. Peerless Network, Inc Service Quote
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RESOLUTION NO. 2023-20-3398

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA, APPROVING A TELECOMMUNICATIONS ACCOUNT
AGREEMENT WITH PEERLESS NETWORK, INC FOR CITYWIDE
TELEPHONE, INTERNET, AND DATA SERVICES

WHEREAS, the City's agreement with TPx Communications (formerly known
as Telepacific Communication) terminates in March 2023; and

WHEREAS, the City of irwindale Municipal Code Section 3.44.100 provides
that, for informal bidding and whenever possible, the City shall solicit at least three
bids for services; and

WHEREAS, the City has received five (5) bids for telecommunication
services, and Peerless Network, Inc was the lowest responsible bidder whose
proposal meets the current service needs to the City and will provide for adequate
future growth; and

WHEREAS, the City Council wishes to approve the Service
Agreement/Network Service Order with Peerless Network, Inc.

NOW, THEREFORE, THE CITY COUNCIL OF THE CIYY OF
IRWINDALE, CALIFORNIA, DOES HEREBY RESOLVE, DETERMINE, AND
ORDER AS FOLLOWS:

SECTION 1. The foregoing recitals are true and correct and are
incorporated herein by this reference.

SECTION 2. The City Council approves the Service Agreement/Network
Service Order with Peerless Network, Inc., attached hereto as Exhibit “A.”

SECTION 3. The City Manager and/or any authorized officers are hereby
authorized to take such actions, perform such acts as may be necessary to
implement this Resolution.

SECTION 4. The Chief Deputy City Clerk shall certify to the adoption of this
resolution, which, shall in turn, have immediate effect.

PASSED, APPROVED, and ADOPTED this 22™ day of March 2023.

H. Manuel Ortiz, Mayor

Resclution No, 2023-20-3398
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ATTEST:

Laura M. Nieto, MMC

Chief Deputy City Clerk

STATE OF CALIFORNIA }
COUNTY OF LOS ANGELES  } ss.
CITY OF IRWINDALE }

|, Laura M. Nieto, Chief Deputy City Clerk of the City of irwindale, do hereby certify
that the foregoing Resolution No. 2023-20-3398 was adopted at an regular
meeting of the Irwindale City Council held on the 22" day of March 2023, by the
following vote of the Council:

AYES: Councilmembers:

NOES: Councilmembers:

ABSTAIN: Councilmembers:

ABSENT: Councilmembers:

Laura M. Nieto, MMC
Chief Deputy City Clerk

Resolution No. 2023-20-3398
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() peerless

i i
Corapany

Telecom Service Quote for Prepared by

i'{l‘:,r Yyl @ PRy g Sl b

Peerfess Network, Inc, is a leading provider of interconnection and daia center sarvices focused on simplying how networks,
devices, and people connect. Headquartered in Chicago, Peerless is the premier provider of voice and data services {Hosted
FBX, SIP and PRI, and broadband and dedicated circuits} for business customers.

This quote is subject to final approval by Peerless Network, All quotations are for planning purpeses only. Pearless Network
makes ne guarantees of accuracy or fithess of use for Customer applications. Distances between locations are astimates
only, and actual speeds and loop lengths are ascertainable only at the time of installation.

B 5050 Morth Irwindale Avenue BOBU R andzie Avenue e andade, CA S
Quanifty  Deserdption Setup Cost Menthly Cost
1 Dedicated Internet - 1000 Mbps, 36 Months 50,00 868,00
1 /30 - 4 Static IP Addresses (1 Useable) 50.00 $0.00
1 Managed Router 50.00 5200.00
1 unfimited SIP Trunke (Unlimited) - 25 Channels .- $27500
125 GID with £911 and CNAM Delivery 50.00 58125
Total 56,00 $1,414.25
B 16116 ARROW HIGHWAY IRWINDA LE116 Arrow Highway leneiale, CAG17006
Guantity  Description Setup Cost Manihly Cost
1 Broadband Internet - 20 Mbps, 36 Months $99.00 $170.00
1 £30 - 4 Static IP Addresses {1 Useable) $0.00 $0.00
Tutal $59.00 $170.00
Tetal
Initial Costs $99.00
Monthly Costs $1584.25
The seyvice ferin for i pronos s specified ditTerentlhy oh a o The term

peging when vour first service is puichased, Purchased services will bl ronthly until tha tevmn end date Caroealedt

services will be billed for the remaineler of the lerm. This proposal is valid wilil March 17, 2023,

CEDY OF FAWHNDALE . PEERLESS NETWIOAK CONFIDENTIAL AND PROPRIETARY Fage 1ol 2




The undersigned agrees to purchasa the sarvicas and products abave and agrees to the The Peerls

58 Portal Terms

and Conditfons.

Name Date

CITY OF IRWINDALE  PEERLESS NETWORK CONFIBEMTIAL AMD PROPRIETARY Hage 2 of 2



Créate o Peerless Portal Account
Plees= fif] outthis form and submitit te create yotr Peeriess Portal ascount.

B Oydentials % Husingss o _Prymenty Er Raferonces @
Service Terms and Agreement
5050 North Irwindals Aventa 5050 North Irwindle Avenue Invindale, CA 91705
Quekriity Daseription Setwp Coit Marthly Cost
1 Dedicated intermet - 1000 Mbps, 36 Months $0.00 $850.06
1 130 - 4 Static IP Addresses (1 Useable] $0.00 $0.00
1 Maraged Router 5000 526000
1 winiimibad SIP Trunk [Uniimited) - 25 Chanosls - 527500
126 PID with E911 and CNAM Delvery $0.00 $8125
Tutal $0.00 $LA1425
16116 ARROW HIGHWAY RWINDA 16316 Arow Highwiy itwindale, CA 91706
Quanthty Oeycription Setae Caxt Manthiy Cost
1 Broadband iternat - 20 Mbps, 36 Manths 000 11000
1 30— A Static IP Addresses [1 Elseabk} SE00 $0.00
Totat $00.00 $17o00
Tatel
ndtial Costs Saa.00
Mattthly Costs. $E58425

The, seivica tarm for el proposed serdloes i 38 months, ukfess sperified difenently on a guoted line lem, The term beglng
wrhen your first service [5 purchased, Puschased services wilibi) monthiy until the term end date, Canceled sendoes will b
bitted for the remzindar of tha term. This propesal is valld umi March 17, 2023,

“Fha Gk d that all made hermin am trua snd cormest bo the best of hisher knowledge and

hort " rredit tal information o Peeress Ntwark by ‘ trads

Addiffonzlly, the undersigned agrses (p puschase the services and produrts 2bove.

Your Name Your Tte
Enter Your Naana Enter Your Tide
agras ti tha Tesms angl Condliinns.
Authorization Sfgnaturs
Styhud Tesct Daw
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Terms of Service

Aome

Portal Terms and Conditions

PLEASE READ THESE TERMS AND COMDITIONS CAREFULLY AS THEY CONTAIN VERY
IMPORTANT INFORMATION ABOUT THE TERMS APPLICABLE TO THE SERVICES AND DEVICES
Peerless WILL PROVIDE YOU. BY CHECK MARKING THE BOX iINDICATING YOUR AGREEMENT
AND SELECTING “"REGISTER"” DURING THE REGISTRATICN PROCESS, YOU AGREETO BE
BOUND BY THESE TERMS INCLUDING THE ARBITRATION PROVISION, AND THESE TERMS
BECOME A BINDING LEGAL AGREEMENT BETWEEN YOU AND Peerless.

in these Portal Terms and Conditions {"Terms”}, “we.” “us,” "our” or "Peerless” will refer to Peerless
Network, Inc, and the terms “you,” "your” and “"Customer” will refer to you. Peerless and Customer
are collectively referred 1o herein as "Parties” and individually as a "Party.” If you are registering for
a Peerless account to use the Services or Devices an behalf of an organization, you are agreeing to
these Terms for that organization and promising to Peerless that vou have the authority to bind
that organization to these Terms (and, in which case, the terms “you,” “your”™ and "Customer™ will
refer to that organization), If that organization has a separate written agreement with Peerless
covering the use of the Services or Devices, that agreement will govern such use.

Peerless may revise these Terms from time to time. If we do, those revised Terms will supersede
prior versions. Revisions will be effective upon the effective date indicated at the bottom of these
Terms unless otherwise indicated. To the extent that we can, we will provide you at least thirty
{30) days advance written notice of any revisions. This notice will be provided in vour Peerless
account portal or via an e-mail to the e-mail address owner of your Peerless account. We
encourage you to check the effective date of these Terms wheanever you visit Peerless’'s website or
log in to your Peerless account. Your continued access ar use of the Peerless Services or Devicas
constitutes your acceptance of any revisions. If you do not agree to the revisions, you should stop
using the Peerless Services and Devices otherwise you will continue to be liable for the Services or
Devices used.

SERVICES AND DEVICES PROVIDED.

Peerless agrees to provide, and Customer agrees to accept and pay for, those services and/or
devices Customer selects directly in the Peerless account portal {the "Portal”) or with Peerless'’s
assistance and which Peerless provides. in the Portal, the Customer can select from the services
{collectively, the “Services”) and Devices as offered in the Service Guide,

The Services and Devices will be provided in accordance with these Terms, the Service Guide, and
additionat terms referenced herein, and state and federal tariffs, if appticable. Applicable state and
federal tariffs consist of the service descriptions and other provisions contained in tariffs filed by

Peerless or its affiliates, with the applicable commission having jurisdiction over the Services being



provided, where applicable. In the event of a conflict between these Terms, the Service Guide, and
the tariffs, where applicable, the order of priority shall be first the Terms, then the Service Guide,
then the applicable tariffs.

All Services are subject to availability as well as operational and systems limitations. Services will
be provided using Peerless' own facilities and/or those of third-party service providers.

TERM AND TERMINATION.

The Terms are effactive when you accept these Terms and select any of the Services or Devices
provided in the Ponal (the “Effective Date”} and shatl continue for successive ohe {1) month periods
or as otherwise specified In the Portal when Services and Devices are ordered, uniess cancelled by
either Party giving at least thirty (30} days’ written notice prior to the expiration of the then cusrent
term. Notwithstanding the foregoing, the Terms shall not expire for so long as Peerless continues
to provide Services or Devices under these Terms. No new Services may be initiated, or Devices
ordered, following notice of canceliation by either Party.

Fach Service ar Device will have Service and Billing Terms that commence as defined in the Service
Guide:

Termination Before Start of Service Date for a Service or Services: If you terminate a Service (in
whaole or part) before the Start of Service Date, you agree to pay Peerless all charges Peerless
incurs or will incur from underlying service providers, as well as costs Peeartess has incurred to
provide the Service or Services.

If Customer terminates the Services or lease of Devices prior to the expiration of the Service Term
for any Services or Devices ordered in the Portal, Customer agrees to pay all remaining charges for
Services and lease of Devices, if applicable, inctuding but not timited to all MRCs for the remainder
of the Service Term, as defined herein, which amounts shall become immediately due and payable
upon receipt of Customer’s early termination notice.

Termination/disconnection requests by Customer must be submitted in writing to
bitling@peerlassnetwork.com. Customer acknowledges that in the event of expiration or
termination of the Terms, Peerless has no obligation to continue to provide Services to Customer
or, where applicable, to route traffic originating or terminating to Customer. Customer further
agrees that it will immediately affect an orderly and timely transition of Services to another
provider or route. Customer may terminate Services or the lease of Devices with prior written notice
it Peertess cancels, changes, or supersedes any provision of the Service or lease of Devices due to a
change in applicable taw if the change materially impacts Customer's use of the Services or
Devices or creates additional material obligations for the Customer.

Peerless may immediately suspend or terminate the Services or Customer’s lease of Devices if
Customer fails to (a} make any payment due under the Terms, (b) provide satisfactory assurance of
its ability to pay for Services or lease of Devices after reasonable notice, {c} cure any fraudulent or
otherwise unlawful activity after reasonable notice, {d) commits a material breach of the Terms



which is not remedied after reasornable notice or cannot be remedied; or (e) hecomes the subject of
a voluntary petition or an inveluntary petition in bankruptcy or any proceeding for insolvency,
receivership, liquidation, or assignment for the benefit of creditors that is not dismissed within sixty
{G0) days.

. Termination of Services or lease of Devices for any cause does not release Customer from any
tiability which, at the time of termination, has already accrued to Customer, or which may accrue in
respect of any act or amission prior to termination or from any obligation which is exprassly stated
to survive the termination.

CHARGES, BILLING AND PAYMENT.

Commencing on the first day of the Service Term for each Service, Customer will pay the applicable
charges for the Services and tease of Devices. For Service, monthly recurring charges {"MRCs") will
be invoiced on a monthly basis in advance and non-recurring charges will be invoiced in arrears.
Usage-based charges will be invoiced in arrears. Peerless may pass through surcharges without
mark-up to Customer when directly related 1o Customer’s use of service. If the first day of the
Service Term for any Services fails on a day other than the first day of any Rilling Cycle, the initial
charge to Customer shall consist of (a) the pro-rata portion of the applicable monthty charge
covering the period from the Effective Date to the first day of the subsequent Billing Cycle, and (b}
the MRC for the following Billing Cycle. Peerless shall have the right to increase the rates and
charges for the Services (including charges for any associated local access dircuits) upon seven (7)
days written notice to Customer for usage-hased rates and upon thirty (30} days written notice to
Customer for non-usage-based rates.

Special Construction - If an order for any access service is determined to require special
construction by the underlying access vendor, Peerless will provide Customer the cost for the
special construction and the option to agree to pay the cost. If Customer declines to pay for the
special construction the order will be cancelled at no cost to Customer.

in the Portal, Customer must select a payment method: {i} prepay with credit card, where Customer
agrees that fees will be deducted from its credit halance, with the ability to top-up and auto top-up;
{il} post-paid with credit card, where Customer wishes to pay for the Services or lease of Devices
via credit card at the end of the billing cycle. With this option, Customer agrees their card will be
charged on the 1st of each month for the prior month's usage; and (iii} post-paid with credit terms,
where Customer selects that it will pay via check or Automated Clearing House {*ACH") net thirty
{30}. If Customer selects post-paid with credit terms and there is not credit card on fite, Customer
authorizes Peerless to assess Customer’s credit worthiness hy whatever means Peertess deems
reasonable, including but not limited to accessing the Customer’s business credit information and
reaching out to bank and trade references provided by Customer in the Portal registration process,
Depending on the method of payment selected, payment will be due on the applicable due date
{"Due Date"}. Any amount not properly disputed and not paid by the Due Date will bear a late
payment charge at the rate of one and a half percent (1.5%)} per month {or such lower amount as
may be required by law} until fully paid.



Any billing dispute or request for a billing adjustment must be made in good faith and in writing
within thirty (30) days from the Due Date otherwise charges will be conclusively deemed
undisputed and accepted by Custemer, The Parties agree that resolving disputes as promptly and
efficiently as possible will best serve their respective interests, Al disputes must be directed to
billing@peertessnetwork.com and shall include detailed documentation sufficient for Peerless to
assess each element of the dispute {the "Dispute Notification”). Each Party will appoint a
knowledgeable, responsible represeniative with decision-making authority to negotiate in good
faith to resolve any dispute arising out of or relating to the dispute. Each Party, through its
representatives, shall negotiate diligently and in good faith for a period of sixty (60) days from the
Dispute Notification or a mutually-agreed upon time period, to resolve the dispute. If the internal
resolution process does not resuit in a resolution of the dispute, the Parties will proceed to
arbitration as set forth below. If the dispute is resolved, the Customer must pay the disputed
amount or Peerless will provide a credit on the next invaice, nrovided Customer is not delinguent in
payment or otherwise in default of the Terms, in which case the credit will be issued against a
subsequent Customer invoice.

BINDING ARBITRATION.

Any dispuite arising out of the Terms, provision of Services, or lease of Devices that canhot be
resolved pursuant to good-faith negotiations must be submitted to binding arbitration in
accordance with the rules established by the American Arbitration Association (“AAA"). The
decision of a sole arbitrator shall be binding on all parties. The arbitration shall be held in
accordance with the Commercial Arbitration Rules of the American Arbitration Association (“AAA
Rules"), as amended by the Terms.

Either Party may initiate arbitration by providing written demand for arbitration, a copy of these
Terms and the administrative fee required by the AAA Rules to the AAA located in Chicago, Itinots,
A copy of the notice shall also be provided to the other Party, The remaining cost of the arbitration,
including the fees and expenses of the arbitrator, shall be shared equally by the Parties, unless the
arbitrator's award provides otherwise. Each Party shall bear the cost of preparing and presenting
its case, The Parties agree that binding arbitration shall be conducted in Chicago, lllinois.

The Parties agree that the Arbitrator’s authority to grant relief shall be subject to the provisions of
the Terms, the Federal Arbitration Act, the ABA-AAA Code of Ethics for Arbitrators in Commercial
Disputes, applicable tariffs, subsiantive law of the State of ilinois or the applicable state public
service commission, and the Communications Act of 1934, as amended. Except for the intentional
misconduct of a Party, the Arbitrator shall not be able to award, nor shall any Party be entitled to
receive, punitive, incidental, consequential, exemplary, reliance ar special damages, including
damagas for Lost profits, The Arbitrators’ decision shall follow the plain meaning of the relevant
documents, and shall be final, binding, and enforceable in 3 court of competent jurisdiction. The
decision of the Arbitrator can only be appealed for mistake(s} of taw.

CREDIT AND ASSURANCE OF PAYMENT.

In the event charges due pursuant to any invoice are not paid in full by the Due Date, Peerless shall
have the right to suspend all or any portion of the Services or lease of Devices to Customer



immediately until such time as Customer has paid in full all charges then due including any late
fees or penalties. Following late payment or if at any time Peerless, in its sole discretion, believes
that Customer presernts an undue risk of nonpayment, Peerless may require that Customer provide
satisfactory assurance of its abitity to pay for Services or lease of Devices, i.e., requiring a deposit,
guaranteed letter of credit, or other means as requested, and advanced payment of the cost of
reinstituting Services prior to reinstating such Services or reinstate a Device lease prior to such
reinstatement. Failure of Customer to provide the requested assurance within five {b) business days
shall be a material breach of Customer’s obligations under the Terms.

AGENT AUTHORIZATION.

if you come to Peerless thraugh an authorized agent that invites you to the Portal, your authorized
agent may manage your Portal account and add, change, or remove Services or Devices from your
accourt, You agroe to be bound by any changes made by agent to your Portal account, including
any charges assoclated with the addition of Services or Devices. To the extent your agent makes
any unauthorized changes to your Portal account, you agree to hold Peerless harmless for any such
changes and pursue any claims or causes against agent for alleged damages or losses due to that
unauthorized activity.

TAXES, ASSESSMENTS AND CHARGES.

Customer acknowledges that Peerless computes all charges exclusive of any applicable federal,
state, or local use, excise, gross receipts, sales, and privilege taxes, duties, fees, or similar labilities,
Notwithstanding the fergoing, the End User Common Line charge, when applicable is included
within the applicable rate. Except to the extent Customer provides a valid tax exemption certificate
in a form acceptable to Peerless prior to the delivery of Service. Customer will be responsible to
pay any other surcharges that Peerless is required, or permitted, to invoice to Customer in
connection with any Service, including, without limitation, permanent or temporary governmental
fees or assessments unless Customer provides the appropriate certification to Peerless that the
Customer will make payments directly to the applicable agency assessing the fees. it ig the
Customer's sole responsibility to supply tax-exempt documentation, if applicable, failing which
Customer will be bilted accordingly. For taxing purpeses, Customer's Place of Primary Use ("PPU")
is Customer’s billing address. Customer will contact billing@peerlessnetwaork.com for changes o
its PPLL All payments made by Customer will be made without any deduction or withholding for or
on account of any taxes. Customer agrees to indemnify, defend and hold harmless Peerless from
any liability or expense assodiated with applicable taxes or surcharges. To the extent Customer
purchases Devices from Peerless, Customer is responsible for all taxes related to the purchase,
including sales taxes, value-added taxes, and any other similar taxes imposed by any governmental
entity.

NETWORK MODIFICATION AND NETWORK MAINTENANCE,

Peerless reserves the right to modify its network, system configurations or routing configurations.
Peaerless may, in its sole discretion and without liability, change or modify the features and
functionalities of the Services or modify or replace any hardware or software in the network or in
equipment used to deliver the Services provided that this does not have a material adverse effect



on the Services. Peerless may perform scheduled or emergency maintenance (including temporary
suspension of Service as necessary) to maintain or modify the network, network terminating
equipment, where applicable, or the Services. Peertess will give Customer such notice of the
maintenance as is reasonably practicable in the circumstances, provided that, in the event of
stheduled maintenance, Peerless will give Customer at least four {4) days’ notice.

USE OF SERVICES OR DEVICES OUTSIDE THE US.

Peerigss encourages use of the Services within the United States to other countries, but Peerless
does not presently offer or support use of the Services or Davices in countries other than the United
States, Peerless's Services and Devices are intended for use only by persons or entities whose
primary business address is in the United Siates. If you remove the Devices to a country outside the
Uinited States or use the Services from there, you do so at your own risk, including the risk that such
activity violates local laws in that country. You will be solely responsible for any violations of law
resulting from such use,

CONNECTIVITY

Peerless's Cloud PBX Services are designed to work generally with unencumbered high-speed
internet connections. if your internet service provider places restrictions on the usage of VolP
services, Peerless does not represent or warrant that use of the Cloud PBX Services by you is
permitted by any or all of the internet service providers.

There may be other services with which our Cloud PBX Services may he incompatible. Some
providers of broadband service may provide modems that prevent the transmission of
communications using the Cloud PBX Services. Peerless does not warrant that the Cloud PEX
Servicas wiil be compatible with all broadband services and exprassly disclaims any express or
implied warranties regarding the compatibitity of the Services with any particular broadband
service,

The Cloud PBX Services may also nat be compatible with non-voice communications equipment,
inciuding but not imited to, some home and office security systems that are set up to make
actomatic phone calls, emergency phones in elevators, some aspects of satellite TV systems,
digital entertainment systems, fax machines, modams and medical monitoring devices. You
acknowledge and agree to such limitations and waive any claim you may have against Peerless for
interference with or disruption of such systems due to the Services.

DATA AND COMPUTER MANAGEMENT

You agree and acknowledge that you are responsible for obtaining, installing, configuring, and
maintaining suitable eguipment to vse the Cloud PBX Services, including your computer, telephone,
software, system or software upgrades, patches, and other fixes which may be necessary to access
the Services, Peertess will only provide assistance with respect to Peerless-provided Devices. For
Cloud PBX Services, Peerless may measure and monitor network performance and may access and
record information about your computer's profile and settings to provide customized technicat
support. You agree that Peerless can monitor your internet connection and your network



performance, as wetl as access and adjust your computer settings, as related to the Cloud PBX
Services. For Cloud PBX Services, Peerless is not obligated to store your communication logs,
voicemails, faxes, or other messages and, if it-does so, it is solely storing them as a convenience to
you,

WARRANTY AND LIMITATION OF LIABILITY.

WARRANTY AND DISCLAIMER. Peertess WARRANTS THAT IT WILL PERFORM SERVICES
WITH REASONABLE SKILL AND CARE AND IN A WORKMANLIKE MANNER AND WILL USE
REASONABLE EFFORTS TO RESTORE SERVICES IN THE CASE OF FAILURE. Pearless MAKES NO
OTHER WARRANTY OR GUARANTEE RELATING TO THE SERVICES OR DEVICES, EXPRESS OR
IMPLIED, UNDER THE TERMS OR OTHERW!SE, AND Peerlass EXPRESSLY DISCLAIMS ALL
OTHER WARRANTIES OR CONDITIONS RELATING TO THE SERVICES AND DEVICES, EXPRESS
OR IMPLIED, INCLUDING, BUT NOT LIMITED TO ANY IMPLIED WARRANTIES OR CONBITIONS
OF MERCHANTABILITY, SATISFACTORY QUALITY, AND/OR FITNESS FOR A PARTICULAR
PURPOSE.

LIMITATION OF LIABILITY. IN NO EVENT SHALL EITHER PARTY 3E LIABLE FOR ANY INDIRECT,
INCIDENTAL, SPECIAL, CONSEQUENTIAL, PUNITIVE, RELIANCE, OR COVER DAMAGES,
INCLUDING LOSS OF PROFITS, REVENUE, DATA, OR USE, INCURRED BY EITHER PARTY OR
ANY THIRD PARTY, INCLUDING ANY DAMAGES ARISING FROM ANY NEGLIGENT ACT OR
INADVERTENT OMISSION, WHETHER IN CONTRACT, TORT OR UNDER LAW, EVEN IF THAT
PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. EXCEPT FOR A BREACH
OF CUSTOMER'S PAYMENT OBLIGATIONS HEREUNDER, N NO EVENT SHALL EITHER PARTY
BE LIABLE TO THE OTHER PARTY FOR DIRECT DAMAGES IN AN AMOUNT IN EXCESS OF THE
AMOUNT THAT Peeriess CHARGED OR WOULD HAVE CHARGED FOR SUCH SERVICES OR
DEVICES IN THE SIX MONTHS PRIOR TO WHEN THE CLAIMS FIRST AROSE OR $100,0C0,
WHICHEVER IS LESS.

EXCLUSION OF LIABILITY. SUBIECT TO THE PROVISIONS ON WARRANTY AND DISCLAIMER
AND LIMITATION OF LIABILITY, ABOVE, IN NO CIRCUMSTANCES SHALL Peerless, ITS
SUBCONTRACTORS OR AGENTS BE LIABLE FOR ANY OF THE FOLLOWING, EVEN IF
INFORMED OF THEIR POSSIBILITY AND REGARDLESS OF THE FORM OF ACTION, WHETHER IN
CONTRACT, WARRANTY, STRICT LIABILITY OR TORT, INCLUDING, WITHOUT LIMITATION,
NEGLIGENCE OF ANY KIND WHETHER ACTIVE OR PASSIVE: (A} THIRD PARTY CLAIMS
AGAINST CUSTOMER FOR DAMAGES, (B} ANY DELAY, LOSS, DAMAGE OR SERVICE FAILURE
ATTRIBUTABLE TO ANY SERVICE, DEVICE, PRODUCT OR ACTIONS OF ANY PERSON,
INCLUDING BUT NOT LIMITED TO DELAY, LOSS, DAMAGE, OR SERVICE OR DEVICE FAH.URE
ATTRIBUTABLE TO COMPUTER VIRUSES, WORMS, COMPUTER SABOTAGE, ‘DENIAL OF
SERVICE ATTACKS, DNS SPOOFING ATTACKS AND/OR OTHER HACKING ATTACKS OF A
SIMILAR NATURE, OR (C) INTEROPERABILITY OF SPECIFIC CUSTOMER APPLICATIONS.

LIMITATIONS PERIOD. EXCEPT FOR CLAIMS FOR INDEMNIFICATION, NO ACTION OR
PROCEEDING AGAINST EITHER PARTY ARISING UNDER THESE TERMS, THE SERVICES, OR
LEASE OR SALE OF DEVICES PROVIDED WILL BE COMMENCED BY THE OTHER PARTY MORE



THAN ONE (1) YEAR AFTER THE TERMINATION GF THE TERMS OR Peerless PROVIDING THE
SERVICES OR DEVICES, WHICHEVER IS LATER, AND EACH PARTY ACKNOWLEDGES THAT
THIS LIMITATION CONSTITUTES AN EXPRESS WAIVER BY IT OF ANY RIGHTS UNDER ANY
APPLICABLE STATUTE OF LIMITATIONS WHICH WOULD OTHERWISE AFFORD ADDITIONAL
TIME.

INDEMNITY.

For the purposes of this provision, "Losses” means all losses, liabilities, damages and costs,
including taxes and other additional charges, and all related costs and expenses {including
reascnable attorney's fees and disbursements and costs of investigation, litigation and settlement).

Customer shall defend, iIndemnify and hold Peerless, its affillates, and their respective employess,
agents, and contractors harmiess from and against all Losses resulting from or in connection with
anhy third party claims, suits, or proceedings: (i) arising from Customer’s mischaracterization of its
traffic or erronecus classification, as applicable, as an end user of the Services, where applicable; (i)
atleging that the content, use and/or pubtication of information and communications transmitted by
Customer, or its customers or end-users using the Services or Devices (“Content”) infringes upon or
violates the rights of such third party; and {iii} alleging that Customer’s use of the Services, Devices
or the Content violates applicable law regardless of the form of action, whether in contract, tort,
warranty, or strict liability and whether in respect of copyright infringement or any manner of
intellectuat property claims; including but not limited to, under either {ii) or [iii} above, defamation
claims or claims involving publication or transmittal of obscene, indecent, offensive, racist,
unreasonably violent, threatening, intimidating or harassing materials,

Each Party shall defend, indernnify and hold the other Party, its affiliates, and their respective
amployees, agents, and contractors harmiess from and against all Losses resulting from or in
connection with any third party claims, suits, or praceedings arising out of, relating to, or in
connection with a death, personal injury, or damage to real and tangible real property to the extent
resulting from or caused by the gross negligence, wiltful misconduct, or recklessness of the
indemnifying Party, its affiliates, and their respective employees, agents, or contractors,

The Parties’ indemnity obligations are conditioned upon: (A} the indemnified Party giving the
indemnitar prompt written notice of any such suits, ctaims, and proceedings; [B) the indemnitor
having complete and sole control of the defense and settlement of any such claim, suits, or
proceeding provided, however, that the indemnitor provides all relevant information in a timely
manner to the indemnified Party and that the indemnified Party must approve of any settlement,
such approval not to be unreasonahbly withneld; and {C) the indemnified Party reasonably
cooperating with the indemnitor to facilitate the defense or settlement thereof.

FORCE MAJEURE.

Other than with respect to failure to make paymaents due hereunder, neither party shall be held
responsible for any delay or failure in performance of any part of these Terms to the extent such
delay or failure is caused by: fire; flood,; earthquake; the elements; lightning; exolosion; war; act of
terrorism; strike; embargo; labor dispute; utility curtailments; power failures; government



requirement; civil or military authority; act of god or nature; inabitity to secure materials or
transportation facilities; act or omission of carriers or suppliers {other than the parties themseltves);
acts or failures to act of any governmental authority; computer viruses or worms; ‘denial of service'
attacks, DNS spoofing attacks andfor other hacking attacks of a similar nature {provided that the
parties have taken reasonable steps to prevent such hacking attacks) or any other causes beyond
its reasonable cantrol, whether or not similar to the foregoing providing that for any cause of force
majeure the parties have taken reasonable steps to prevent such an event. Failure of either paity to
parfarm under the Terms, because of the occurrence of an event of force majeure lasting more than
forty-five (45) days will, upon twenty-four (24) hours written notice to the other party, represent a
ground for termination only of the Services affected by such event.

REGULATORY MATTERS; COMPLIANCE WITH LAWS; USE OF SERVICES AND
SOFTWARE; ACCEPTABLE USE POLICY; FAIR USE POLICY; SHORT DURATION CALLS;
AUTO-DIALING AND CALL BLASTING.

The Parties shall comply with their licenses and all laws applicable to the Terms and to their
respective businesses, The Parties shall perform their obligations under the Terms in a
commercially reasonable, ethical, and professional manner and in accordance with applicable law.

Peerless, upon reasonable notice to Customer, may cancel or suspend the provision of the whole or
any part of any Service or lease of Devices which is determined to be a violation of, or no longer
permitted under, any applicable law or regulation or of Peerless’ license in the jurisdiction, or for
Customer use of Services not as designed or provided or disrupt other users of the Services or of
the Peertess Network,

Peertess hereby grants to Customer a personal, non-exclusive, nan-transferable license during the
term of these Terms to use, in object code form, all software and related documentation owned by
Peerless {"Licensed Material”} which may be furnished to Customer under the Terms solely for use
with the Service ordered. Any Licensed Material furnished to Customer under these Terms shall not
be reproduced or copied in whole or in part and will be returned to Peerless at the conclusion of
the term (or earlier termination) of these Terms.

Customer will ensure that neither it nor its customers or other authorized third-party end users
interfere with or disrupt other users of the Services or of the Peerless Network. Customer will use a
Services and Devicas anly for the purposes for which they are designed and provided. Customer
shall abide by Peerless's then-current Acceptable Use Policy {“AUP™ available

at hitps/fwww. peerlessnetwork.jo/terms and incorporated by reference,

Fair tise Policy. For unlimited SiP and PRI trunk services, Fair Use Policy limits outbound minutes to
4,000 per SIP trunk channet per month and 92,000 per PRI per month. The calculation is the total
outhbound minutes in a billing cycle, divided by the totat SIP trunk channels or PRis. The amount
over 4,000 will be multiplied by the 50.01 penalty rate and multiplied by the number of unlimited
SIP trunks. By way of example only, if Customer has 20 unlimited SIP trunk channels, 96,000
minutes, the overage would be 800 outhound minutes per Unlimited SIP trunk channel, multiplied
by 20 or $160. in addition, if the percentage of outbound calls to high cost destinations exceed



10%, Peerless reserves the right to bill a $0.01 per minute surcharge for traffic to over the 10%
threshold to high cost destinations.

Customer is solely responsible for (a} content of information and communications transmitted using
the Services and Devices, and (b} use and publication of communications and/or information using
the Services or Devices. Customer understands and agrees that Peerless is only an intermediacy for
the transmission of Customer and third-party information, that Peerless plays a passiverole as a
conduit of information for Customear and third parties, and that Peerless neither initiates the
transmission of information, selects the receivers of the transmission, nor selects nor modifies the
information contained in the transmission.

Call Recording. With Cloud PBX Services, you may be provided with functionality that allows you
to record individual telephone conversations. Laws regarding notice, notification and consent for
recording conversations varies by each state, including the requirement to obtain consent in some
statas. You agree that you are solely responsible for complying with all federal, state, and local
laws in any state if you decide to use the recording feature.

CALEA Compliance. Peerless intends to fully comply with the Communications Assistance for Law
Enforcement Act ("CALEA"). Notwithstanding any provision in the Terms to the contrary, by using
the Services or leasing Devices, Customer agrees and consents to Peerless’s right to monitor and
otherwise disclose the nature of communications if and as required by CALEA without any further
notice to you.

GOVERNING LAW,

These Terms shall be governed by the laws of the State of Iinois, without giving effect to the
principles of conflicts of laws, except that if federal law, including the Communications Act of 1934
(47 U.S.C. 151 et. seq.}, as amended by the Telecommunications Act of 1996, and as from time to
time interpreted in the duty authorized rules, regutations and orders of the Federal Communications
Commission ("FCC"} or a state Commission, applies, federal law shall control.

NOTICES.

All notifications, requests, demands and other communications required or permitted under these
Terms {“Notices"} will be in writing ahd addressed to the recipient Party at the address{es)
specified below. Notice will be deemed given: (g} upen delivery, when delivered in person during a
Business Day oy, if outside the hours of a Business Day, on the next Business Day: {b} twenty-four
hours (24} after transmission of an emait or deposit with an avernight delivery service for next day
delivery; (c} the same day when sent by facsimile transmission during normal business hours,
receipt confirmed by sender’s equipment; or (d} three (3} Business Days after deposit in the mail.

postage prepaid, registered or certified mail, return receipt requested.

To Peerless: Peerlass Network, inc.

433 W, Van Buren, Suite 4105, Chicago, IL 80607 ATTN: EVP, Sales and Marketing
Facsimile: 312-506-0931

contracisi@peerlessnetworl.com




For bitling disputes: billinuiEipeertessnetwaork.com
For termination: hilling@peerlessnetwork com
To Customer; Pursuant to the information submitted in the registration process.

GENERAL.

lndependent Contractors. Peerless and Customer are, and shall be deemed to be, independent
contractors with respect to the subject matter of thesa Terms. Nothing contained herein shall
constitute this arrangement to be a joint venture or a parinership between Peerless and Customer,
Neither Party has any authority o enter into agreements of any kind on behalf of the other Party.

Assignment. Customer may not assign its rights or obligations under these Terms. Peerless may
freely assign the Terms or any portion thereof to an entity controlling, controlled by, or under
common control with, directly or indirectly, by Peerless {a "Peerless Affiliate"}, and may freely
assign its right to receive payments hereunder. Any assignment, transfer or other disposition which
is in violation of this provision is void and of no force and effect.

Subcontracting. Peerless, without Customer's consent, may subcontract the provision of a Service, a
portion of a Service, ar lease of Devices provided that Peerless will continue to be liable for the
performance of such subcontractors under the Terms,

Customer Pata. Notwithstanding anything to the contrary, Customer agrees that Peerless {or any
Peerless Affiliate} may process personal data (for example, contact details} provided by Customer
in connection with the Terms (hereinafter, “Customer Data”} for the purpose of the Terns, for
purposes connected with the Service or lease of Devices, and/or business relationship between the
Parties, consistent with applicable law and regulation. Customer confirms that, to the extent
required, it has cbitained all necessary consents from third parties in order {o share any third-party
information. Such processing may also indude transferring Customer Data to other Peerless
Affiliates woridwide and/or its storage in a local or foreign database.

Confidential Information. Each Party agrees to maintain in strict confidence customer data or data a
reasonable person would consider confidential. Mo obligation of confidentiality shall apply to
disclosed information which the recipient (i) already possessed without obligation of confidentiality,
or {H} develops independently, or {iil) rightfully recelves without obligation of confidentiality from a
third party, or {iv) must disclose due to reasons permitted or prescribed by taw or due to court,
mediation, arbitration, or official orders. The recipient shalt immediately notify the other Party of
any disclosures made pursuant to this provision. Each Party acknowledges that a breach or
threatened breach of confidentiality may cause irreparable harm, which cannot be adequately
compensated by monetary damages. Accordingly, in the event of any such breach or threatened
breach, the Party that threatened to make or made the unauthorized disclosure consents to
equitable relief, including temporary restraining orders or preliminary or permanent injunctions, in



addition to any other remadies that the Party to which the confidential infermation belongs is
entitled.

Frivacy. For Cloud PBX Services, Peerless must utilize, in whole or in part, the public Internet and
third-party networks to transmit voice and other communications. Peerless encrypts all voice
communications for its Cloud PBX Services, but Peerless cannot guarantee that VolP
communication will be completely sectre. You agree that Peerless shall not be liable for any lack of
privacy arising out of use of the Cloud PBX Services. You acknowledge that you have read our
Privacy Policy ("Privacy Policy”) understand that it sets forth how we will collect, store, and use
your Customer Drata. If vou do not agree with our Privacy Policy, then you must stop using the
Peerless Services immediately.

Publicity. Neither Party will puilish or use any advertising, sales promotions, press releases or
other publicity which uses the name, logo, trademarks or service marks of the other without the
prior written approval of the other, provided either Party may list the other as a supplier/customer
of the services provided hereunder,

EG-1-T Diating, If you decide to wtilize the E9-1-1 service option, you agree ¢ the Notification and
Disclosure regarding the Non-Availability of Traditional 911 or E911 Dialing Service available

at hitpsyveww.peerlessnetworl.ic/terms when utilizing VolP Emergency Services 811 Diating.
Customer is responsible for managing 91 1-databkase information assoctated with assigned
numbers, including registering any telephone number and any applicable, corresponding CNAM for
911 calling capability in the Peerless Portal in advance of terminating any call{s) to 911. Peerless
will send these calls to the Public Safely Answering Point {"PSAP"} serving the physical location
assaciated with the Registered Address. Calls to 911 from an unregistered or invatid number, will
be routed to the Emergency Catl Relay Center {*"ECRC"). Catlers will be required to provide their
address and phone number for ECRC agents to properly address the call. Violations of this
provision will incur an ECRC pass-through surcharge.

No Waiver No waiver of any term or condition of the Terms shall be 2nforceable unlessitisin
writing and signed by the Party against whom it is sought to be charged. No failure or delay by
either Party in exercising any right, power or remedy will operate as a walver of any such right,
power ot remedy unless provided herein. The waiver by either Peeriess or Customer of any breach
of the Terms by the other in a particular instance will not operate as a waiver of subsequent
breaches of a same or different kind.

Binding Effect If any provision of these Terms is held to be invalid or unenforceable, the remainder
of the Terms will remain in full force and effect, and stich provision will be deemed to be amended
to the minimum extent necessary to render it enforceable.

Amendments. No amendment to or madification of or rescission, termination, or discharge of these
Terms is effective unless it is in writing, identified as an amendment to or rescission, termination or
discharge of these Phone Lease Terms and signed by an authorized representative of Peerless,



Survival Termination of these Terms shall not affect either Party's acerued rights or obligations
under these Terms as they exist at the time of termination, or any rights or obligations that either
axpressty or by implication continue after these Terms have ended.

No Third-Party Beneficiary. These Terms are not intended to be for the benefit of any third party, is
not enforceable by any third party, and will not confer on any third party any remedy, claim, right of
action or other right.

Headings. The headings and other captions in these Terms are for convenience and reference only
and shalt not be used in interpreting, construing or enforcing any of the provisions of these Terms.

Remedies. Except as may otherwise be provided herein, the assertion by a Party of any right or the
obtaining of any remedy hereunder shall not prectude such Party from asserting or abtaining any
other right or remedy, at law or in equity, hereunder,

Last updated: May 26, 2022
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MASTER SERVICES AGREEMENT

This Master Services Agreement (this “Agreement”) is entered into between the signatories below and consists of this signature page, the
attached Peerless Terms and Conditions, Service Guide, and any applicable documents incorporated by reference, The Effective Date of
the Agreement is the last date when the Agreement was signed (“Effective Date”).

Except as otherwise provided in this Agreement, all notices will be given in writing to the address below. The parties witl notify each
ather in writing of any changes te the contact information on this page.

The parties have caused this Agreement to be duly executed by their authorized representatives below. Peerless may consider this
document null and void if a Customer-executed version is not received by Peerless within thirty (30) days of the Peerless signature date or if
Customer amends the Peerless-executed version.

Customer: Peerless Network, inc. and its Affiliates

Signature: Sighature:

Name: Name;

Title: Title:

Date: Dafe:

Notices to Customer: Notices to Peerless:

Addrass: 433 W, Van Buren, Suite 4105, Chicago, IL 60607
ATTN: EVP Sales and Marketing

Attn: Facsimile: 312-506-0931
contracts@peerlessnetwoerk.com;

Phane #: enterprisecontracis@peerlessnetwarlk.com

E-mail: For billing disputes/termination: billing@peerlessnetwork.com

Continue to Next Page
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Terms and Conditions

PLEASE READ THESE TERMS AND CONDITIONS CAREFULLY AS THEY CONTAIN VERY IMPORTANT INFORMATION ABOUT THE
TERMS APPLICABLE TO THE SERVICES AND DEVICES PEERLESS WILL PROVIDE YOU.

In these Terms and Conditions {“Terms”), “we,” "us,” “our” or “Peerless” will refer to Peerless Network, Inc., and the terms
“you,” “your” and “Customer” will refer to you. Peerless and Customer are collectively referred to herein as “Parties” and
individually as a “Party.” If you are registering for a Peerfess account to use the Services or Devices on behalf of an
organization, you are agreeing to these Terms for that organization and promising to Peerless that you have the authority to
bind that organization to these Terms (and, in which case, the terms “you,” “your” and “Customer” will refer to that
organization). If that organization has a separate written agreement with Peerless covering the use of the Services or Devices,

that agreement will govern such use.

Peerless wilf provide you at teast thirty {30) days advance written notice of any non-pricing revisions. This notice will be
provided to the email address noted in the cover page ahove. Your continued access or use of the Peerless Services or Devices
constitutes your acceptance of any revisions. If you do not agree to the revisions, you should stop using the Peerless Services
and Devices otherwise you will continue to be liable for the Services or Devicas used.

SERVICES AND DEVICES PROVIDED.

Peerless agrees to provide, and Customer agrees to accept and pay for, those services and/or devices Customer selects from
the Service Guide found on the Peerless Portal at hitps://www. peerlessnetwork.io/terms#service-guide-terms and
assoclated rates provided in the fully executed Service Order Attachments {“SOA”) that accompany this Agreement.

The Services and Devices will be provided in accordance with these Terms, the Service Guide, and additional terms referenced
herein, and state and federal tariffs, if applicable. Applicable state and federal tariffs consist of the service descriptions and
other provisions contained in tariffs filed by Peerless or its affiliates, with the applicable commission having jurisdiction over
the Services being provided, where applicable. In the event of a conflict betweer these Terms, the Service Guide, and the
tariffs, where applicable, the order of priority shall be first the Terms, then the Service Guide, then the applicable tariffs.

All Services are subject to availability as well as operational and systems limitations. Services will be provided using Peerless’
awn facilities and/or those of third-party service providers.

TERM AND TERMINATION.

The Terms are effective as of the “Effective Date” and shall continue for successive one (1) month periods or as otherwise
agreed to by the Parties when Services and Devices are ordered, unless cancelled by either Party giving at least thirty (30)
days’ written notice prior to the expiration of the then current term. Notwithstanding the foregoing, the Terms shall not
expire for so long as Peerless continues to provide Services or Devices under these Terms. No new Services may be initiated,
or Devices ordered, following notice of cancellation by either Party.

Each Service or Device will have a Service Term that is defined below:

- SIP Trunking, Unified Communications, Toll Free and all related VoIP Services and Pevices: the Service Term
commences when you select and order any of the Services or Devices per this Agreement.

- Network Services, SD-WAN and other Managed Services: the Service Term commences when the Service
ordered is made available to you.

Termination Before Start of Service Date for a Service or Services: If you terminate a Service (in whole or part) before the
Start of Service Date, you agree to pay Peerless all charges Peerless incurs or will incur from underlying service providers, as
well as costs Peerless has incurred to provide the Service or Services.

if Customer terminates the Services or lease of Devices prior to the expiration of the Service Term for any Services or Devices,
Customer agrees to pay all remaining charges for Services and lease of Devices, if applicable, including but not limited to all
MRCs for the remainder of the Service Term, as defined herein, which amounts shalf become immediately due and payable
upon receipt of Customer’s early termination notice.

Termination/disconnection requests by Customer must be submitted in writing to billing@peerlessnetwork.com. Customer
acknowledges that in the event of expiration or termination of the Terms, Peerless has no obligation to continue to provide
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Services to Customer or, where applicable, to route traffic originating or terminating to Customer. Customer further agrees
that it will immediately affect an orderly and timely transition of Services to another provider or route. Customer may
terminate Services or the lease of Devices with prior written notice if Peerless cancels, changes, or supersedes any provision
of the Service or lease of Devices due to a change in applicable law if the change materially impacts Customer’s use of the
Services or Devices or creates additional material obligations for the Customer.

Peeriess may immediately suspend or terminate the Services or Custamer’s lease of Devices if Customer fails to (a) make any
payment due under the Terms, {b) provide satisfactory assurance of its ability to pay for Services or lease of Devices after
reasonable notice, {¢} cure any fraudulent or otherwise unlawfut activity after reasonable notice, {d) commits a material
breach of the Terms which is not remedied after reasonable notice or cannot be remedied; or {e) becomes the subject of a
voluntary petition or an involuntary petition in bankruptey or any proceeding for insalvency, receivership, Hquidation, or
assignment for the benefit of creditors that is not dismissed within sixty (60) days.

Termination of Services or lease of Devices for any cause does not release Customer from any liability which, at the time of
termination, has already accrued to Customer, or which may accrue in respect of any act or omission prior to termination or
from any obligation which is expressly stated to survive the termination.

CHARGES, BILLING AND PAYMENT.

Commencing on the first day of the Service Term for each Service, Customer will pay the applicable charges for the Services
and lease of Devices. For Service, monthly recurring charges {(“MRCs”) will be invoiced on a monthly basis in advance and
non-recurring charges will be invoiced in arrears. Usage-based charges will be invoiced in arrears. Peerless may pass through
surcharges without mark-up to Customer when directly related to Customer’s use of service. If the first day of the Service
Term for any Services falls on a day other than the first day of any Billing Cycle, the initial charge to Customer shall consist of
(2} the pro-rata portion of the applicable monthly charge covering the period from the Effective Date to the first day of the
subsequent Billing Cycle, and (b} the MRC for the following Billing Cycle. With the exception of international long distance
calls, the rates for Services and Device leases set forth in each Order will be fixed during the applicable Service Term,

Special Construction - if an order for any access service is determined to require special construction by the underlying access
vendor, Peerless will provide Customer the cost for the special construction and the option to agree to pay the cost. if
Customer declines to pay for the special construction the order will be cancelled at no cost to Customer.

Customer elects the following payment methad: _____ prepay with credit card, where Customer agrees that fees will be
deducted from its credit balance, with the ability to top-up and auto top-up; or (i) post-paid with credit card, where
Customer wishes to pay for the Services or lease of Devices via credit card at the end of the billing cycle. With this option,
Customer agrees their card will be charged on the 1st of each month for the prior month's usage; and (i) ____ post-paid
with credit terms, where Customer selects that it will pay via check or Automated Clearing House (“ACH”) net thirty (30). If
Customer selects post-paid with credit terms and there is not credit card on file, Customer authorizes Peerless to assess
Customer's credit worthiness by whatever means Peerless deems reasonable, including but not limited to accessing the
Customer’s business credit information and reaching out 1o bank and trade references that must be provided by Customer
priar to contract execution. Depending on the method of payment selected, payment will be due on the applicable due date
(“Due Date”). Any amount not properly disputed and not paid by the Due Date will bear a late payment charge at the rate of
one and a half percent (1.5%) per month {or such lower amount as may be required by law) until fully paid.

Any hilling dispute or request for a billing adiustment must be made in good faith and in writing within thirty {30} days from
the Due Date otherwise charges will be conclusively deemed undisputed and accepted by Customer, The Partles agree that
resolving disputes as promptly and efficiently as possible wilt best serve their respective interests. All disputes must be
directed to billing@peerlessnetwork.com and shall include detailed documentation sufficient for Peerless to assess each
element of the dispute (the “Dispute Notification”). Each Party will appoint a knowledgeable, responsible representative with
decision-making authority to negotiate in good faith to resolve any dispute arising out of or relating o the dispute. Each
Party, through its representatives, shall negotiate diligently and in good faith for a period of sixty {60) days from the Dispute
Notification or a mutually-agreed upon time period, to resolve the dispute. If the internal resolution process does not result
in a resolution of the dispute, the Parties will proceed to arbitration as set forth below. i the dispute is resolved, the Customer
must pay the disputed amount or Peerless will provide a credit on the next invoice, provided Customer is not delinguent in
payment or otherwise in default of the Terms, in which case the credit will be issued against a subsequent Customer invoice.

BINDING ARBITRATION.
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Any dispute arising out of the Terms, provision of Services, or [ease of Devices that cannot be resolved pursuant to good-faith
negotiations must be submitted to binding arbitration in accordance with the rules established by the American Arbitration
Association {“AAA"). The decision of a sole arbitrator shall be binding on all parties. The arbitration shall be held in accordance
with the Commercial Arbitration Rules of the American Arbitration Association (“AAA Rules”), as amended by the Terms.

Either Party may initiate arbitration by providing written demand for arbitration, a copy of these Terms and the administrative
fee required by the AAA Rules to the AAA located in Chicago, illinois. A copy of the notice shall also be provided to the other
Party. The remaining cost of the arbitration, including the fees and expenses of the arhitrator, shall be shared equally by the
Parties, unless the arhitrator’s award provides otherwise. Each Party shall bear the cost of preparing and presenting its case.
The Parties agree that binding arbitration shall be conducted in Chicago, lllinois.

The Parties agree that the Arbitrator's authority to grant relief shall be subject to the provisions of the Terms, the Federal
Arbitration Act, the ABA-AAA Code of Ethics for Arbitrators in Commercial Disputes, applicable tariffs, substantive law of the
State of illinois or the applicable state public service commission, and the Communications Act of 1934, as amended. Except
for the intentional misconduct of a Party, the Arbitrator shall not be able to award, nor shall any Party be entitled to receive,
punitive, incidental, consequential, exemplary, reliance or special damages, including damages for lost profits. The
Arbitrators’ decision shall follow the plain meaning of the relevant documents, and shall be final, binding, and enforceahle in
a court of competent jurisdiction. The decision of the Arbitrator can only be appealed for mistake(s) of law.

CREDIT AND ASSURANCE OF PAYMENT,

In the event charges due pursuant to any invoice are not paid in full by the Due Date, Peerless shall have the right to suspend
all or any portion of the Services or lease of Devices to Customer immediately until such time as Customer has paid in full all
charges then due including any late fees or penalties. Following late payment or if at any time Peerless, in its sole discretion,
belleves that Customer presents an undue risk of nonpayment, Peerless may require that Customer provide satisfactory
assurance of its ability to pay for Services or lease of Devices, i.e., requiring a deposit, guaranteed letter of credit, or other
means as requested, and advanced payment of the cost of reinstituting Services prior to reinstating such Services or reinstate
a Device lease prior to such reinstatement. Falure of Customer to provide the requested assurance within five (5) business
days shall be a material breach of Customer’s obligations under the Terms.

AGENT AUTHORIZATION.

If you come to Peerless through an authorized agent, your authorized agent may manage your account and add, change, or
remave Services or Devices from your account. You agree to be bound by any changes made by agent to your account,
~ including any charges associated with the addition of Services or Devices. To the extent your agent makes any unauthorized
changes to your account, you agree to hold Peerless harmless for any such changes and pursue any claims or causes against
agent for alleged damages or losses due to that unauthorized activity.

TAXES, ASSESSMENTS AND CHARGES.

Customer acknowledges that Peerless computes all charges exclusive of any applicable federal, state, or local use, excise,
gross receipts, sales, and privilege taxes, duties, fees, or similar liabilities. Notwithstanding the forgoing, the End User
Common Line charge, when applicable is included within the applicable rate. Except to the extent Customer provides a valid
tax exemption certificate in a form acceptable to Peerless prior to the delivery of Service. Customer will be respensible to
pay any other surcharges that Peerless is required, or permitted, to invoice to Customer in connection with any Service,
including, without limitation, permanent or temporary governmental fees or assessments unless Customer provides the
appropriate certification to Peerless that the Customer will make payments directly to the applicable agency assessing the
fees. 1t is the Customer's sole responsibility to supply tax-exempt documentation, if applicable, failing which Customer will
be hilled accordingly. For taxing purposes, Customer’s Place of Primary Use ("PPU"} is Customer’s billing address. Customer
will contact billing@peeriessnetwork.com for changes to its PPU. All payments made by Customer will be made without any
deduction or withholding for or on account of any taxes. Customer agrees to indemnify, defend and hold harmless Peerless
from any liahility or expense associated with applicable taxes or surcharges. To the extent Customer purchases Devices from
Peerless, Customer is responsible for all taxes related to the purchase, including sales taxes, value-added taxes, and any other
similar taxes imposed by any governmental entity.

NETWORK MODIFICATION AND NETWORK MAINTENANCE.
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Peerless reserves the right to modify its network, system configurations or routing configurations. Peerless may, in its sole
discretion and without Hability, change or modify the features and functionalities of the Services or modify or replace any
hardware or software in the network or int equipment used to deliver the Services provided that this does not have a material
adverse effect on the Services. Peerless may perform scheduled or emergency maintenance (including temporary suspension
of Service as necessary) to maintain or modify the network, network terminating equipment, where applicable, or the
Services. Peerless will give Customer such notice of the maintenance as is reasonably practicable in the circumstances,
provided that, in the event of scheduled maintenance, Peerless will give Customer at least four (4) days’ notice.

USE OF SERVICES OR DEVICES OUTSIDE THE US.

Peerless encourages use of the Services within the United States to other countries, but Peerless does not presently offer or
support use of the Services or Devices in countries other than the United States. Peerless’s Services and Devices are intended
for use only by persons or entities whose primary business address is in the United States. If you remove the Devices to a
country outside the United States or use the Services from there, you do so at your own risk, including the risk that such
activity violates local laws in that country. You will be solely responsible for any violations of law resulting from such use.

CONNECTIVITY

Peerless’s Cloud PBX Services are designed 1o work generally with unencumbered high-speed internet connections. If vour
internet service provider places restrictions on the usage of VolP services, Peerless does not represent or warrant that use of
the Cloud PBX Services by you is permitted by any or all of the internet service providers.

There may be other services with which our Cloud PBX Services may be incompatible. Some providers of broadband service
may provide modems that prevent the transmission of communications using the Cloud PBX Services. Peerless does not
warrant that the Cloud PBX Services will be compatible with all broadband services and expressly disclaims any express or
implied warranties regarding the compatibility of the Services with any particular broadband service.

The Cloud PBX Services may also not be compatible with non-voice communications equipment, including but not limited to,
some home and office securlty systems that are set up to make automatic phone calls, emergency phones in elevators, some
aspects of satellite TV systems, digital entertainment systems, fax machines, modems and medical monitoring devices. You
acknowledge and agree to such [imitations and waive any claim you may have against Peerless for interference with or
disruption of such systems due to the Services,

DATA AND COMPUTER MANAGEMENT

You agree and acknowledge that you are responsible for obtaining, installing, configuring, and maintaining suitable
equipment to use the Cloud PBX Services, including your computer, telephone, software, system or software upgrades,
patches, and other fixes which may be necessary to access the Services. Peerless will only provide assistance with respect to
Peerless-provided Devices. For Cloud PBX Services, Peerless may measure and monitor network performance and may access
and record information about your computer’s profile and settings to provide customized technical support. You agree that
Peerless can monitor your internet connection and your network performance, as well as access and adjust your computer
settings, as related to the Cloud PBX Services. For Cloud PBX Services, Peerless is not obligated to store your communication
logs, voicemails, faxes, or other messages and, if it does so, it Is solely storing them as a convenience to you.

WARRANTY AND LIMITATION OF LIABILITY.

WARRANTY AND DISCLAIMER. PEERLESS WARRANTS THAT IT WILL PERFORM SERVICES WITH REASONABLE SKILE AND CARE
AND [N A WORKMANELIKE MANNER AND WILL USE REASONABLE EFFORTS TO RESTORE SERVICES IN THE CASE OF FAILURE,
PEERLESS MAKES NO OTHER WARRANTY OR GUARANTEE RELATING TO THE SERVICES OR DEVICES, EXPRESS OR IMPLIED,
UNDER THE TERMS OR OTHERWISE, AND PEERLESS EXPRESSLY DISCLAIMS ALL OTHER WARRANTIES OR CONDITIONS
RELATING TO THE SERVICES AND DEVICES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LMITED TO ANY IMPLIED
WARRANTIES OR CONDITIONS OF MERCHANTABILITY, SATISFACTORY QUALITY, AND/CR FITNESS FOR A PARTICULAR
PURPQSE,

LIMITATION OF LIABILITY. IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL,
CONSEQUENTIAL, PUNITIVE, RELIANCE, OR COVER DAMAGES, INCLUDING LOSS OF PROFITS, REVENUE, DATA, GR USE,
INCURRED BY EITHER PARTY OR ANY THIRD PARTY, INCLUDING ANY DAMAGES ARISING FROM ANY NEGLIGENT ACT OR
INADVERTENT OMISSION, WHETHER IN CONTRACT, TORT OR UNDER LAW, EVEN IF THAT PARTY HAS BEEN ADVISED OF THE
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POSSIBILITY OF SUCH DAMAGES. EXCEPT FOR A BREACH OF CUSTOMER'S PAYMENT OBLIGATIONS HEREUNDER, IN NO EVENT
SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR DIRECT DAMAGES IN AN AMOUNT IN EXCESS OF THE AMOUNT
THAT PEERLESS CHARGED OR WOULD HAVE CHARGED FOR SUCH SERVICES OR DEVICES IN THE SEX MONTHS PRIOCR TO WHEN
THE CLAIMS FIRST AROSE OR $100,000, WHICHEVER (S LESS.

EXCLUSION OF LIAB/LITY. SUBJECT TG THE PROVISIONS ON WARRANTY AND DISCLAIMER AND LIMITATION OF LIABILITY,
ABOVE, IN NO CIRCUMSTANCES SHALL PEERLESS, ITS SUBCONTRACTORS OR AGENTS BE LIABLE FOR ANY OF THE FOLLOWING,
EVEN [F INFORMED OF THEIR POSSIBILITY AND REGARDLESS OF THE FORM OF ACTION, WHETHER [N CONTRACT, WARRANTY,
STRICT LIABILITY OR TORT, INCLUDING, WITHOQUT LIMITATION, NEGLIGENCE OF ANY IKIND WHETHER ACTIVE OR PASSIVE; (A)
THIRD PARTY CLAIMS AGAINST CUSTOMER FOR DAMAGES, (B} ANY DELAY, LOSS, DAMAGE CR SERVICE FAILURE
ATTRIBUTABLE TO ANY SERVICE, DEVICE, PRODUCT OR ACTIONS OF ANY PERSCN, INCLUDING BUT NOT LIMITED TO DELAY,
LOSS, DAMAGE, OR SERVICE OR DEVICE FAILURE ATFRIBUTABLE TO COMPUTER VIRUSES, WORMS, COMPUTER SABOTAGE,
‘DENIAL OF SERVICE’ ATTACKS, DNS SPOOFING ATTACKS AND/OR OTHER HACKING ATTACKS OF A SIMILAR NATURE, OR (C)
INTEROPERABILITY OF SPECIFIC CUSTOMER APPLICATIONS.

LIMITATIONS PERIOD. EXCEPT FOR CLAIMS FOR INDEMNIFICATION, NO ACTION OR PROCEEDING AGAINST EITHER PARTY
ARISING UNDER THESE TERMS, THE SERVICES, OR LEASE OR SALE OF DEVICES PROVIDED WiLL BE COMMENCED BY THE OTHER
PARTY MORE THAN ONE (1) YEAR AFTER THE TERMINATION OF THE TERMS OR PEERLESS PROVIDING THE SERVICES OR
DEVICES, WHICHEVER IS LATER, AND EACH PARTY ACKNOWLEDGES THAT THIS LIMITATION CONSTITUTES AN EXPRESS
WAIVER BY IT OF ANY RIGHTS UNDER ANY APPLICABLE STATUTE OF LIMITATIONS WHICH WOULD OTHERWISE AFFORD
ADDITIONAL TIME.

INDEMNITY.

For the purposes of this provision, “Losses” means all losses, liabilities, damages and costs, including taxes and other
additional charges, and all refated costs and expenses (including reasonable attorney's fees and dishursements and costs of
investigation, litigation and settlement),

Customer shall defend, indemnify and hold Peerless, its affiliates, and their respective employees, agents, and contractors
harmless from and against all Losses resulting from or in connection with any third party claims, suits, or proceedings: (i}
arising from Customer’s mischaracterization of its traffic or erroneous classification, as applicable, as an end user of the
Services, where applicable; {ii} alleging that the content, use and/or publication of information and communications
transmitted by Customer, or its customers or end-users using the Services or Devices {“Content”) infringes upon or violates
the rights of such third party; and (iii} alleging that Customer’s use of the Services, Devices or the Content violates applicable
law regardtess of the form of action, whether in contract, tort, warranty, or strict fiability and whether in respect of copyright
infringement or any manner of intellectual property claims; including but not limited to, under either (i) or (iii) above,
defamation claims or claims involving publication or fransmittal of obscene, indecent, offensive, racist, unreasonably violent,
threatening, intimidating or harassing materials.

Each Party shall defend, indemnify and hold the other Party, its affiliates, and their respective employees, agents, and
contractors harmless from and against all Losses resulting from or in connection with any third party claims, suits, or
proceedings arising out of, relating to, or in connection with a death, personal injury, or damage to real and tangible real
property to the extent resulting from or caused by the gross negligence, willful misconduct, or recklessness of the
indemnifying Party, its affiliates, and their respective employees, agents, or contractors,

The Parties’ indemnity obligations are conditioned upon: (A) the indemnified Party giving the indemnitor prompt written
notice of any such suits, claims, and proceedings; (B) the indemnitor having complete and sole controt of the defense and
settlement of any such claim, suits, or proceeding provided, however, that the indemnitor provides all relevant information
in a timely manner to the indemnified Party and that the indemnified Party must approve of any settlement, such approval
not to be unreasonably withheld; and (C) the indemnified Party reasonably cooperating with the indemnitor to facilitate the
defense or settlement thereof,

FORCE MAJEURE.

Other than with respect to failure to make payments due hereunder, neither party shall be held responsible for any delay or
failure in performance of any part of these Terms to the extent such delay or failure is caused by: fire; flood; earthquake; the
elements; lightning ;explosion; war; act of terrorism; strike; embargo; labor dispute; utility curtailments; power failures;
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;government requirement; civit or military authority; act of god or nature; inability to secure materials or transportation
facilities; act or omission of carriers or suppliers {other than the parties themselves); acts or failures to act of any
governmental authority; computer viruses or worms; ‘denial of service’ attacks, DNS spoofing attacks and/or other hacking
attacks of a simifar nature {provided that the parties have taken reasonable steps to prevent such hacking attacks) or any
other causes beyond its reasonable control, whether or not similar to the foregoing providing that for any cause of force
majeure the parties have taken reascnable steps to prevent such an event. Failure of either party to perform under the Terms,
because of the accurrence of an event of force majeure lasting more than forty-five {45) days will, upon twenty-four (24)
hours written notice to the other party, represent a ground for termination only of the Services affected by such event.

REGULATORY MATTERS; COMPLIANCE WITH LAWS; USE OF SERVICES AND SOFTWARE; ACCEPTABLE USE POLICY; FAIR USE
POLICY; SHORT DURATION CALES; AUTO-DIALING AND CALL BLASTING.

The Parties shall comply with their licenses and alf laws applicable to the Terms and to their respective businesses. The Parties
shall perform their obligations under the Terms in a commercially reasonable, ethical, and professional manner and in
accordance with applicable law.

Peerless, upon reasonable notice to Customer, may cancel or suspend the provision of the whole or any part of any Service
or lease of Devices which is determined to be a violation of, or no longer permitted under, any applicable law or regulation
or of Peerless’ license in the jurisdiction, or for Customer use of Services not as designed or provided or disrupt other users
of the Services or of the Peerless Network.

Peerless hereby grants to Customer a personal, non-exclusive, non-transferable license during the term of these Terms to
use, in object code form, all software and related documentation owned by Peerless (“Licensed Material") which may be
furnished to Customer under the Terms solely for use with the Service ordered, Any Licensed Material furnished to Customer
under these Terms shall not be reproduced or copied in whole or in part and will be returned to Peerless at the conclusion of
the term {or earlier termination) of these Terms.

Customer will ensure that neither it nor its custamers or ather authorized third-party end users interfere with or disrupt other
users of the Services or of the Peerless Network. Customer will use a Services and Devices only for the purposes for which
they are designed and provided. Customer shall abide by Peerless’s then-current Acceptable Use Policy (“"AUP”} available at
hitps://www.peerlessnetwork.io/terms#acceptahle-use-policy and incorporated by reference.

Customer is solely responsible for {a} content of information and communications transmitted using the Services and Devices,
and {b) use and publication of communications and/or information using the Services or Devices, Customer understands and
agrees that Peerless is only an intermediary for the transmission of Customer and third-party information, that Peerless plays
a passive role as a conduit of information for Customer and third parties, and that Peerless neither initiates the transmission
of information, selects the receivers of the transmission, nor selects nor modifies the information contained in the
transmission.

Call Recording. With Cloud PBX Services, you may be provided with functionality that allows you to record individual
telephone conversations. Laws regarding notice, notification and consent for recording conversations varies by each state,
including the requirement to obtain consent in some states. You agree that you are solely responsible for complying with all
federal, state, and lacal laws in any state if you decide to use the recording feature.

CALEA Compliance. Peerless intends to fully comply with the Communications Assistance for Law Enforcement Act {“CALEA”),
Notwithstanding any provision in the Terms to the contrary, by using the Services or [easing Devices, Customer agrees and
consents 1o Peerless’s right to monitor and otherwise disclose the nature of communications if and as required by CALEA
without any further notice to you.

GOVERNING LAW.

These Terms shall be governed by the laws of the State of llfinois, without giving effect to the principles of conflicts of faws,
except that if federal law, including the Communications Act of 1934 (47 US.C. 151 et seq.), as amended by the
Telecommunications Act of 1996, and as from time to time interpreted in the duly authorized rules, regulations and orders
of the Federal Communications Commission {“FCC”) or a state Commission, applies, federal law shall control.

NOTICES.
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All notifications, requests, demands and other communications reguired or permitted under these Terms (“Notices”) wilt be
in writing and addressed to the recipient Party at the address{es) specified on the cover page above. Notice will be deemed
given: (a) upon delivery, when delfivered in person during a Business Day or, if outside the hours of a Business Day, on the
hext Business Day; (b) twenty-four hours {24) after transmission of an email or deposit with an overnight delivery service for
next day delivery; (c} the same day when sent by facsimile transmission during normal business hours, receipt confirmed by
sender’s equipment; or {d) three (3) Business Days after deposit in the mail, postage prepaid, registered or certified mail,
return receipt requested,

GENERAL.

Independent Contractors. Peerless and Customer are, and shall be deemed to be, independent contractors with respect to
the subject matter of these Terms. Nothing contained herein shall constitute this arrangement 1o be a joint venture or a
partnership between Peerless and Customer. Neither Party has any authority to enter into agreements of any kind on behalf
of the other Party.

Assignment. Customer may not assign its rights or obligations under these Terms. Peertess may freely assign the Terms or
any portion thereof to an entity controlling, controlled by, or under common control with, directly or indirectly, by Peerless
{a “Peerless Affiliate”), and may freely assign its right to receive payments hereunder. Any assignment, transfer or other
disposition which is in violation of this provision is void and of ho force and effect.

Subcontracting. Peerless, without Customer's consent, may subcontract the provision of a Service, a portion of a Service, or
lease of Devices provided that Peerless wilf continue to be liable for the performance of such subcontractors under the Terms.

Customer Data. Notwithstanding anything to the contrary, Customer agrees that Peerless {or any Peerless Affiliate) may
process personal data (for example, contact details) provided by Customer in connection with the Terms (hereinafter,
“Customer Data") for the purpose of the Terms, for purposes connected with the Service or lease of Devices, and/or business
relationship between the Parties, consistent with applicable law and regulation. Customer confirms that, to the extent
required, it has obtained all necessary consents from third parties in order to share any third-party information. Such
processing may also include transferring Customer Data to other Peerless Affiliates worldwide and/or its storage in a local or
foreign database.

Confidential information. Each Party agrees to maintain in strict confidence customer data or data a reasonable person would
consider confidential. No obligation of confidentiality shall apply to disclased information which the recipient {i} already
possessed without obligation of confidentiality, or {ii) develops independently, or {iii) rightfully receives without obligation of
confidentiality from a third party, or (iv) must disclose due to reasons permitted or prescribed by law or due to court,
mediation, arbitration, or official orders. The recipient shall immediately notify the other Party of any disclosures made
pursuant to this provision. Each Party acknowledges that a breach or threatened breach of confidentiality may cause
irreparable harm, which cannot be adequately compensated by monetary damages. Accordingly, in the event of any such
breach or threatened breach, the Party that threatened to make or made the unauthorized disclosure consents to equitable
relief, including temporary restraining orders or preliminary or permanent injunctions, in addition to any other remedies that
the Party to which the confidential information belongs is entitled.

Privacy. For Cloud PBX Services, Peerless must utilize, in whole or in part, the public internet and third-party networks to
transmit voice and other communications. Peerless encrypts all voice communications for its Cloud PBX Services, but Peerless
cannot guarantee that VolP communication will be completely secure. You agree that Peerless shall not be fiahle for any lack
of privacy arising out of use of the Cloud PBX Services. You acknowledge that you have read our Privacy Policy (“Privacy
Policy”) understand that it sets forth how we will collect, store, and use your Customer Data. If you do not agree with our
Privacy Policy, then you must stop using the Peerless Services immediately,

Publicity. Neither Party will publish or use any advertising, sales promaotions, press releases or other publicity which uses the
name, logo, trademarks or service marks of the other without the prior written approval of the other, provided either Party
may list the other as a supplier/customer of the services provided hereunder.

E9-1-1 Dialing. If you decide to utilize the ES-1-1 service option, you agree to the Notification and Disclosure regarding the
Non-Availabifity of Traditional 911 or ES11 Dialing Service available at https://www.peerlessnetwork.io/terms#disclosure-
911 when utilizing VolP Emergency Services 911 Dialing. Customer /s responsible for managing 911-database information
associated with assigned numbers, including registering any telephone number and any applicable, corresponding CNAM for
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911 calling capability in the Peerless Portal in advance of terminating any call(s) to 911. Peerless will send these calls to the
Public Safety Answering Point {“PSAP”} serving the physical Jocation associated with the Registered Address. Calls to 911
from an unregistered or invalid number, will be routed to the Emergency Call Refay Center {“ECRC"). Callers will be required
to provide their address and phone number for ECRC agents to properly address the call. Violations of this provision wilt incur
an ECRC pass-through surcharge.

No Waiver. No waiver of any term or condition of the Terms shall be enforceable unless it is in writing and signed by the Party
against whom it is sought to be charged. No failure or delay by either Party in exercising any right, power or remedy will
operate as a waiver of any such right, power or remedy unless provided herein. The waiver by either Peerless or Customer of
any breach of the Terms by the other in a particular instance will not operate as a waiver of subsequent breaches of a same
or different kind.

Binding Effect, If any provision of these Terms is held to be invalid or unenforceable, the remainder of the Terms will remain
in full force and effect, and such provision will be deemed to be amended to the minimum extent necessary to render it
enforceable.

Amendments. No amendment to or modification of or rescission, termination, or discharge of these Terms is effective unless
it is in writing, identified as an amendment to or rescission, termination or discharge of these Phone Lease Terms and sighed
by an authorized representative of Peerless.

Survival. Termination of these Terms shall not affect either Party's accrued rights or obligations under these Terms as they
exist at the time of termination, or any rights or obligations that either expressly or by implication continue after these Terms
have ended.

No Third-Party Beneficiary. These Terms are not intended to be for the benefit of any third party, is not enforceable by any
third party, and will not confer on any third party any remedy, claim, right of action or other right.

Headings. The headings and other captions in these Terms are for convenience and reference only and shall not be used in
interpreting, construing or enforcing any of the provisions of these Terms.

Remedies. Except as may otherwise be provided herein, the assertion by a Party of any right or the obtaining of any remedy
hereunder shall not preclude such Party from asserting or obtaining any other right or remedy, at law or in equity, hereunder.

[End of Terms; Continue to Rates and Service Guide]
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Date: March 22, 2023
To: Honorable Mayor and Members of the City Council

From:  Julian A. Miranda, City Manager

Issue:  Approve Out-of-State Travel to the National Association of Latino Elected
and Appointed Officials 40 Annual Conference in New York City, New York
for one City Councilmember

City Manager’s Recommendation:

That the City Council of the City of Irwindale adopt Resolution No. 2023-23-3401 entitled,
‘A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE APPROVING
OUT-OF-STATE TRAVEL FOR THE MAYOR TO ATTEND THE NATIONAL
ASSOCIATION OF LATINO ELECTED AND APPOINTED OFFICIALS 40™ ANNUAL
CONFERENCE TO BE HELD FROM JULY 11-13, 2023 IN NEW YORK CITY, NEW
YORK.”

Administrative Action:

Submitted by:

Theresa Olivares, Assistant City Manager

Prepared by:

Berlyn Aguila, Management Analyst ; )@\/QLW\ QW\U"Q“
Reviewed by: M
Kambiz Borhani, Finance Director / City Treasurer {/

Approved by:

Julian A. Miranda, City Manager ﬂ,é-/(;/:” b~t”
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Background and Analysis:

Every year, the National Association of Latino Elected and Appointed Officials (NALEQ)
holds an annual conference to unite hundreds of Latino leaders nationwide to facilitate
the meaningful exchange of ideas and foster solutions around today’'s most pressing
policy issues. Elected and appointed official representatives will participate by sharing
and learning from other policy and governance leaders during the innovative breakout
and plenary sessions.

The conference provides national leadership on critical issues affecting Latino political
participation, including immigration and naturalization, voting rights, election reform, the
Census, and the appointment of qualified Latinos to top executive and judicial positions.
It achieves its mission through integrated strategies that include increasing the
effectiveness of Latino policymakers, mobilizing the Latino community to engage in civic
life, and promoting policies that advance Latino political engagement.

The City Council will be represented at the conference by Mayor H. Manuel Ortiz. The
City’s participation in the NALEO 40% annual conference promotes policy and workforce
development, emergency preparedness, and securing criminal infrastructure.

Fiscal Impact:

The City of lrwindale is an active member of NALEO. The approximate cost to attend
the conference is $3,000.00, including registration and travel accommodations. Funding
for the Mayor fo attend this conference is available in the FY 2022-2023 budget.
Attachments:

1. Resolution 2023-23-3401
2. NALEO Conference Fees and Agenda
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RESOLUTION NO. 2023-23-3401

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA, APPROVING OUT-OF-STATE TRAVEL FOR THE MAYOR TO
ATTEND THE NATIONAL ASSOCIATION OF LATINO ELECTED AND
APPOINTED OFFICIALS 40™ ANNUAL CONFERENCE TO BE HELD FROM
JULY 11-13, 2023 IN NEW YORK CITY, NEW YORK.

WHEREAS, every year, the National Association of Latinc Elected and
Appointed Officials (NALEO) holds an annual conference to facilitate the meaningful
exchange of ideas and foster solutions around today’s most pressing policy issues;
and

WHEREAS, elected and appointed official representatives participate by
sharing and learning from other policies and governance leaders; and

WHEREAS, the conference provides national leadership on critical issues
affecting Latino political participation, including immigration, naturalization, voting
rights, election reform, the census, and the appointment of qualified Latinos; and

WHEREAS, NALEQO’s mission is to increase the effectiveness of Latino
policymakers, mobilizing the Latino community and promoting policies that
advance political engagement; and

WHEREAS, the City Council desires to be represented at the conference
by the Mayor; and

WHEREAS, attending the conference will benefit the City and its community
by discussing economics, education, workforce development, emergency
preparedness, and securing criminal infrastructure.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF
IRWINDALE, CALIFORNIA, DOES HEREBY RESOLVE, DETERMINE, AND
ORDER AS FOLLOWS:

SECTION 1. The foregoing recitals are true and correct and are
incorporated herein by this reference.

SECTION 2. The City Council hereby finds that the City’s participation in
the National Association of Latino Elected and Appointed Officials (NALEQ) 40t
Annual Conference in New York City, New York serves the valid purpose of policy
development and preparedness and approving out-of-state travel for the Mayor to
represent the City at the 2023 NALEO Conference.

SECTION 3. The Chief Deputy City Clerk shall certify to the adoption of this

resolution, which, shall in turn, have immediate effect.

Resolution No. 2023-23-3401
Page 1



PASSED, APPROVED, and ADOPTED this 22" day of March 2023.

H. Manuel Ortiz, Mayor

ATTEST:

Laura M. Nieto, MMC
Chief Deputy City Clerk

Resolution No. 2023-23-3401
Page 2



STATE OF CALIFORNIA }

COUNTY OF LOS ANGELES  } ss.

CITY OF IRWINDALE 1

|, Laura M. Nieto, Chief Deputy City Clerk of the City of irwindale, do hereby certify
that the foregoing Resolution No. 2023-23-3401 was adopted at a regular meeting

of the Irwindale City Council held on the 22™ day of March 2023, by the following
vote of the Council:

AYES: Counciimembers:
NOES: Councilmembers:

ABSTAIN: Councilmembers:

ABSENT: Councilmembers:

Laura M. Nieto, MMC
Chief Deputy City Clerk

01005.0001/862282.1 Resoluiion No, 2022-65-3315
Page 3
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About Agenda Fees Hotel COVID-19 FAQ ContactUs
About Us

I

Already Reqgistered?

JULY T1-12

NEW YORK
CITY

FEES

Online Rates Onsite Rates
Last day to register online is June 23, 2023,

e o ) Lifetime Members | 47066
Lifetime Members | 5600 For NALEO Lif@time! hj@mbers
For NALEO Lifetime Memkbers. )

https:/iweb.cvent.comlevent/B84522281-6f7d-4ee5-adeB-78efc00dc777 websitePage: 1f216847-32d1-4395-8032-1607915868c9 113
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Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Members | 4750

For current paid NALEO Members.
Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

New/Renewing Members | £&040

Includes a one-year NALEO membership.

Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Non-Members | $%00
Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Fees - NALEQ 40th Annual Cenference

Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Members | 2400

For current pa|d NAL.EO Members.
Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

New/Renewing Members | $204
Includes a one-year NALEO membership.
Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Non-Members | 51060
Access to all Conference sessions, meals,
and NALEO-sponsored evening events.

Single-Day Pass (Pricing coming soon)

Evening Event (Pricing coming soon)

Cancellation, Refund and Transfer Policies

"All Events” access fee includes access to all Conference workshops, general sessions, all
meal functions, and all special events for the duration of the three-day Conference. Mail-in
registration must be postmarked before June 23, 2023, and must include full payment.
Any registration postmarked after June 23, 2023, will be processed at the on-site rate.

Registrations canceled on or before June 23, 2023, will be refunded less a $200 processing
fee. After June 23, 2023, there will be no cancellation refunds. No Exceptions.
Cancellation requests must be in writing. All refunds will be issued after the Conference.
There will be a $25 processing fee for all returned checks.

NALEO Educational Fund ("the Fund”), its staff, Board of Directors, volunteers, and
sponsors disclaim any liability for the actions or omissions of suppliers to this Conference
and disclaim any responsibility for the safety of any attendee while in transit to or from
this Conference or any event(s) associated with the Conference. The planners and
sponsors reserve the right, if circumstance compels, to cancel this function without
penalty. At its option, the Fund may allow a refund of the registration fee.

By checking the terms and conditions, you agree that any photographs, video, sound
recordings, or any other depiction of you by any medium, will be the exclusive property of

hitps:/iweb.cvent.comlevent/84522281-6f7d-4ee5-ade8-78efc90dc7 77 wehsitePage: 112168d7-32d1-4395-803a-1607915868¢9
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the Fund. You hereby give the Fund consent to use any such photographs, video, sound
recordings, or any other depiction of you by any medium, obtained in connection with
this event, for any purpose related to the Fund's work, inciuding, but not limited to, use in
the Fund's promotional materials and promotional materials of its donors and sponsors.

By checking the terms and conditions for registration, you hereby give the Fund consent
to include your name in its list of Conference participants

Registration Replacements/Transfers

If a NALEO member transfers his or her registration to a nonmember, the nonmember
must pay the difference between the member and nonmember price at the time of
transfer. Transfer requests must be submitted in writing to the NALEO Educational Fund
by the paid registrant at least five business days in advance of the start of the NALEO
Annual Conference. The signed written request should include the name and affiliation of
the person to whom the registration is being transferred. No registration transfers will be
processed onsite at the NALEO Annual Conference.

REGISETER

Already registered?

Copyright © 20002023 Cvent, Inc. All rights reserved.

Event Management Software  Mobile Event Apps  Survey Software  Event Venues
Strategic Meetings Management
Privacy Policy
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!i j a:“

About Agenda Fees Hotel COVID-19 FAQ ContactUs
About Us

Already Registered?

NEW YORK
CITY

HOTEL INFORMATION
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The Heart of the City.
The Soul of Times Square.

New York Marriott Marquis

Reserving a room for the NALEO
40th Annual Conference

i

NALEO reserved a block of rooms for
attendees at the New York Marriott
Marquis. The room rate under the
NALEO room block is $269.00 (plus tax).

NALEO Conference participants must
register for the Conference before
reserving a room. When you register for
the NALEO Conference online, you will
have the option to make your
reservations under the NALEO
Conference room block located on the
registration confirmation page.

The hotel will not accept telephone
reservations. The deadline to make hotel
reservations under the NALEO group
rate is Wednesday, June 7, 2023

RAAD

Already registered?

Copyright © 2000-2023 Cvent, Inc. All rights reserved.
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Event Management Software Mobile Event Apps  Survey Software  Event Venues
Strategic Meetings Manageiment
Privacy Policy
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About Agenda Fees Hotel COVID-19 FAQ ContactUs

About Us
Already Registered?

MNEW YORK
CiTyY

AGENDA

®© Viewing in Eastern Time Adjust

Search for sessions...
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July 10, 2023

> Conference Registration: Early Check-In
2:00 PM-5.00 PM ET

July 11, 2023

Opening Gavel Breakfast Ceremony
9:00 AM-10:.00 AM ET

NALEO Service Project
10:00 AM-12:00 PM ET

Understanding the Pandemic’s Role and Impact on Families and Children
10:30 AM-TE30 AM ET

Concurrent Breakout Session

The Nuts and Bolts of County and Municipal Budgets
10:30 AM-11:30 AM ET

Concurrent Breakout Session

Emergency Preparedness: Droughts
10:30 AM-11.30 AM ET

Concurrent Breakout Session

The Digital Economy & Blockchain Technology
10:30 AM-1T.30 AM ET

Concurrent Breakout Session

National Leadership Luncheon & Plenary: New York Latino Diaspora
12:00 PM-130 PM ET

https://web.cvent.comlevent/84522281-6f7d-4eeb-aded-78efc90dc7 77 websitePage:dfbf9afd-5bf1-4c86-b4 0f-9372bff2e 35
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3M5/23, 9:51 AM Agenda - NALEO 40th Annual Conference

NALEO Marketplace and Networking Break
1.30 PM-2:.00 PM ET

NALEO Service Project
130 PM-3.00 PM ET

Securing our Critical Infrastructures
2:00 PM-3.00 PM ET

Concurrent Breakout Session

Small Businesses and Latino Entrepreneurship
2.00 PM-Z.00 PM ET

Cohcurrent Breakout Session

Understanding our Communities: The History of Puerto Rico and the Diaspora
2:00 PM-3:00 PM ET

Concurrent Breakout Session

"Newly" Alumni Networking
330 PM-430 PM ET

Opening Reception: Welcome to the Big Apple
500 PM-7.00 PM ET

July 12, 2023

Breakfast Plenary: Latina Leadership
8:45 AM-1015 AM ET

https /iweb.cvent. comfevent/84522281-6f7d-4ee5-ade8-78efc00dc777 websitePage:dfbf9afd-5bf1-4¢B86-b40f-9372hff2e3f5 3/6



3/15/23, 9:51 AM Agenda - NALEO 40th Annual Conference
NALEO Service Project
10:00 AM-12:00 PM ET

The Fentanyl Crisis in Schools
10:30 AM-11.30 AM ET

Concurrent Breakout Session

Emergency Preparedness: Floods
10:30 AM-11.30 AM ET
Concurrent Breakout Session

Workforce Development for Local Government: Hiring for Open Positions
10:30 AM-TE30 AM ET

Concurrent Breakout Session

Electrification
1030 AM-TI30 AMET
Concurrent Breakout Session

National Leadership Luncheon & Plenary: Economic and Financial Outlook
12:00 PM-1:.30 PM ET

'~ NALEO Marketplace and Networking Break
130 PM-2:00 PM ET

NALEO Service Project
1:30 PM-3:00 PM ET

Best Practices Policy Expo: Community Resiliency in the Face of Tragedy
2:00 PM-3.00 PM ET

https://web.cvent.comlevent/84522281-6f7d-4ee5-ade8-78efcO0dc7? 77 websitePage:dfbfSafd-5bf1-4c86-b40f-9372bff22 315 46



3/15/23, 9:51 AM Agenda - NALEO 40th Annual Conference
Lifetime Membership Networking
330 PM-4:30 PM ET

July 13, 2023

Breakfast Plenary: Discussion with National Leaders
9:00 AM-10:00 AM ET

NALEO Service Project
10:00 AM-12.00 PM ET

Having Courageous Conversations on Race in America
10:30 AM-1130 AM ET

Concurrent Breakout Session

The Nuts and Bolts of School District Budgets
1030 AM-T1.530 AM ET

Concurrent Breakout Session

National Leadership Luncheon
12:00 PM-1:00 PM ET

Presidential Forum
1:00 PM-2:00 PM ET

Latino Leadership - Developing Coalitions and Agendas across Ethnic and
Community Interests

2:30 PM-3.30 PM ET
The NALEO Network at Work: Charla on Leadership and Best Practices

Leadership, Compassion Fatigue, and Self-Care
2:30 PM-330 PM ET

https:/iweb.cvent.com/event/84522281.-6f7d-4ea5-ade8-78efca0dc7 77 websitePage: dfbfoafd-5bf1-4c86-b40f-9372bff2e 315
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3/15/23, 9:51 AM Agenda - NALEZOQ 40th Annual Conference

The NALEO Network at Work: Charla on Leadership and Best Practices

Newly Elected & Alumni Roundtables
230 PM-330 PM ET
The NALEO Network at Work: Charla on Leadership and Best Practices

Already registered?

Copyright © 2000-2023 Cvent, Inc. All rights reserved.

Event Management Software  Mobile Event Apps  Survey Software  BEvent Venues
Strategic Meetings Management
Privacy Policy
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K City Council CC ltem L7
OSuccessor Agency City of

OHousing Authority IRWIND ALE
OReclamation Authority AGENDA REPORT

[Joint Powers Authority

Date: March 22, 2023
To: Honorable Mayor and Members of the City Council
From: Julian A. Miranda, City Manager

Issue:  Second Reading of Ordinance No. 767 Pertaining to Amendment of
Sections 5.04.050, 5.04.060, 5.04.070, 5.04.270, 5.04.410, and 5.04.420 of
Chapter 5.04 of Title 5 of the Irwindale Municipal Code Related to the
Dispute of Business Taxes, Licenses and Regulations

City Manager’s Recommendation:

It is recommended that the Irwindale City Council adopt on second reading by title only
with further reading waived, Ordinance No. 767 entitled: "AN ORDINANCE OF THE
CITY COUNCIL OF THE CITY OF IRWINDALE AMENDING SECTIONS 5.04.050,
5.04.060, 5.04.070, 5.04.210, 5.04.270, 5.04.410, AND 5.04.420 OF CHAPTER 5.04
("GENERAL REGULATIONS") OF TITLE 5 ("BUSINESS TAXES, LICENSES AND
REGULATIONS” OF THE IRWINDALE MUNICIPAL CODE RELATED TO THE
DISPUTE OF BUSINESS TAXES, LICENSES AND REGULATIONS”.

Administrative Action:
Prepared & Submitted by:

Julian A. Miranda, City Manager ,z—éa\ A 7
7

Reviewed by:

Adrian R. Guerra, City Attorney Electronically Approved

Approved by:

Julian A. Miranda, City Manager /ﬁéﬁx s éw//




Background and Analysis:

At the meseting of March 8, 2023, the City Council introduced for first reading Crdinance
No. 767, which would amend Chapter 5.04 of the IMC to rescind the authority granted to
the City Attorney and vest that authority with the City Manager in order to more closely
align with the duties of City officers as set forth in the City Charter and IMC.

It would now be appropriate for the City Council o adopt Ordinance No. 767 on second
reading.

Attachments:

Ordinance No. 767 "AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
[RWINDALE AMENDING SECTIONS 5.04.050, 5.04.060, 5.04.070, 5.04.210, 5.04.270,
5.04.410, AND 5.04.420 OF CHAPTER 5.04 ("GENERAL REGULATIONS”) OF TITLE 5
("BUSINESS TAXES, LICENSES, AND REGULATIONS”) OF THE [RWINDALE
MUNICIPAL CODE RELATED TO THE DISPUTE OF BUSINESS TAXES, LICENSES
AND REGULATIONS”



ORDINANCE NO. 767

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
IRWINDALE AMENDING SECTIONS 5.04.050, 5.04.060,
5.04.070, 5.04.210, 5.04.270, 5.04.410, AND 5.04.420 OF
CHAPTER 5.04 (“GENERAL REGULATIONS”) OF TITLE 5
(“BUSINESS TAXES, LICENSES, AND REGULATIONS”) OF
THE IRWINDALE MUNICIPAL CODE RELATED TO THE
DISPUTE OF BUSINESS TAXES, LICENSES AND
REGULATIONS

WHEREAS, Chapter 5.04 of Title 5 of the Irwindale Municipal Code (“IMC") defines
the general regulations pertaining to business taxes, licenses and regulations within the City;
and

WHEREAS, within IMC Chapter 5.04, the City Attorney is vested with certain final
decision making authority regarding disputes relating to business taxes, licenses, and
regulations; and

WHEREAS, under Section 705 of the Charter of the City of lrwindale, the City
Attorney’s duties include, but are not limited to, acting as the legal advisor of the City and its
officers, defending the City in all matters in civil litigation, and prosecuting viclations of City
ordinances; and '

WHEREAS, the authority granted by IMC Chapter 5.04 exceeds the scope of the
City Attorney’s duties as set forth in the City Charter; and

WHEREAS, the Charter of the City of Irwindale Sections 702 and 703 create the
office of the City Manager and provide that the office’s duties shall be provided under the
iIMC: and

WHEREAS, under IMC Section 2.08.050, the City Manager's duties include, but are
not limited to, enforcing all laws, rules, and regulations of the City, preparing the annual
budget and submitting the same to the City Council together with his recommendaticns, and
keeping the City Council at all times fully advised as to the financial condition of the city; and

WHEREAS, the City Manager is the administrative head of the City, and is
responsible for the operation of all city departments, providing leadership, direction, and
guidance, and leading the City’'s Administration Department, which strives to provide
excellent customer service to decision-makers, City departments, employees, businesses
and the public; and

WHEREAS, the City Manager’s office is more appropriately vested with decision

making authority regarding business taxes, licenses, and regulations as set forth in Chapter
5.04; and

01005.0001/866856.1



WHEREAS, the City Council now wishes to amend Chapter 5.04 of Title 5 of the IMC
to rescind the authority granted to the City Attorney, and vest that authority with the City
Manager in order to more closely align with the duties of City officers as set forth in the City
Charter and IMC.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF IRWINDALE DOES
HEREBY ORDAIN AS FOLLOWS:

SECTION 1. The City Council of the City of Irwindale finds the above recitals are
true and correct and are incorporated herein by this reference.

SECTION 2. Section 5.04.050 (“City Clerk- License collector and custodian of
funds™ of Chapter 5.04 (“General Regulations”) of Title 5 (*"Business Taxes, Licenses, and
Regulations”) of the lrwindale Municipal Code is amended and shall now read as follows
(deleted text, if any, is shown in strikethrough; new text, if any, is shown in bold & italics):

“The city clerk and/or-his—authorized—deputy or his or her authorized

designee, shall serve as license collector and shall be the custodian of all
funds collected thereunder until transferred to the city treasurer. Al
references to the City Clerk throughout this chapter shall mean and refer
to the City Clerk or his or her authorized designee. All funds collected by
the license collector under Chapters 5.04 through 5.16 shall be deposited
daily with the city treasurer.”

SECTION 3. Section 5.04.060 (“City Clerk- Additional Powers”) of Chapter 5.04
(“General Regulations™) of Title 5 ("Business Taxes, Licenses, and Regulations”) of the
Irwindale Municipal Code is amended and shall now read as follows (deleted text, if any, is
shown in strikethrough; new text, if any, is shown in bold & italics):

“The city clerk shall have, in addition to all other powers conferred upon him,
for good cause shown, the power to extend the time for filing any statement
required for a period of not to exceed thirty days, and in such case waive any
penalty that would have otherwise accrued, and, with the approval of the
council and the written approval of the ecity—attorney city manager, to
compromise any ciaim for license fee subject to the provisions of Chapters
5.04 through 5.16."

SECTION 4. Section 5.04.070 (“Application — Form - Filing”) of Chapter 5.04
("General Regulations”) of Title 5 (“Business Taxes, Licenses, and Regulations”) of the
I'windale Municipal Code is amended and shall now read as follows (deleted text, if any, is
shown in strikethrough; new text, if any, is shown in bold & italics):

“All applications for license shall be in writing upon a form approved by the
city attorney and issued by the city clerk. The applicant, in addition, shall
submit any further information or evidence in writing as required by the city
clerk, or the eity-attorney city manager, or other designated agency of the

01005.0001/866856.1



city. The application shall be verified by the applicant and shall be filed with
the city clerk or his or her designee. The city clerk shall send copies of the
application to those officers and depariments designated in Chapters 5.04
through 5.16, and to any other that may be designated by the city council.”

SECTION 5. Subsection A of Section 5.04.210 (“License fees — Payable in Advance
— Computation”) of Chapter 5.04 (“General Regulations”) of Titlle 5 (“Business Taxes,
Licenses, and Regulations”) of the Irwindale Municipal Code is amended and shall now read
as follows (deleted text, if any, is shown in strikethrough; new text, if any, is shown in bold
& italics).

‘A.  The city council may, upon its own motion, or upon the written charges
filed by the city clerk or-his-deputy or the city-attormey city manager, give
notice to any licensee or permittee to appear before the city council at a time
and place set for such hearing to show cause, if there may be any, why the
license or permit issued to the licensee or permittee shall not be revoked or
suspended. The notice shall state the grounds for complaint or reasons for
suspension in clear and concise language.”

SECTION 6. Subsection A of Section 5.04.270 (“License fees — Payable in Advance
— Computation”) of Chapter 5.04 (“General Regulations”) of Title 5 (“Business Taxes,
Licenses, and Regulations”) of the Irwindale Municipal Code is amended and shall now read
as follows (deleted text, if any, is shown in strkethrough; new text, if any, is shown in bold
& italics).

“A.  Alllicense fees shall be paid in advance to the city clerk in lawful money
of the United States. The amount to be paid shall be determined by the city
clerk in accordance with the terms and provisions of Chapters 5.04 through
5.16. In case of dispute, the decision of the eify-attorney city manager as to
the amount to be paid pursuant to the provisions of Chapters 5.04 through
5.16 shall be final.”

SECTION 7. Subsection B of Section 5.04.410 (“Exemptions - Interstate
Commerce”) of Chapter 5.04 ("General Regulations”) of Title 5 (“Business Taxes, Licenses,
and Regulations”) of the Irwindale Municipal Code is amended and shall now read as follows
(deleted text, if any, is shown in strikethrough; new text, if any, is shown in bold & italics):

“B.  If it appears that the applicant is entitled to such exemption, the city
clerk shall forthwith issue a free license. in case of dispute, the decision of the
city-attorney city manager is final.”

SECTION 8. Section 5.04.420 (“Exemptions — Under Other Provisions of State Law”)
of Chapter 5.04 (“General Regulations”) of Title 5 (“Business Taxes, Licenses, and
Regulations”) of the Irwindale Municipal Code is amended and shall now read as follows
(deleted text, if any, is shown in sirikethrough; new text, if any, is shown in bold & italics):

01005.0001/866856.1



“Every person claiming to be entitled to an exemption from payment of any
license fee provided for in Chapters 5.04 through 5.16, upon the ground that
such license fee is exempt under state law, shall file a verified statement with
the city clerk disclosing the character of the business entitling such exemption.
The statement shall state the name and location of the company or fimm
claiming the exemption, the type of business conducted and facts establishing
that the person, organization or firm comes within the exemption of state law.
Additional information shall be supplied to the city clerk or eity-atiorney city
manager, upon reguest in order to ascertain whether or not the claimant
meets the exemption of the state law. In case of dispute, the decision of the

city-attorney city manager shall be final.”

SECTION 9. Severability. If any section, subsection, sentence, clause or phrase
of this ordinance is, for any reason, held to be invalid or unconstitutional, such decision
shall not affect the validity or constitutionality of the remaining portions of this ordinance.
The City Council hereby declares that it would have passed this ordinance, and each
section, subsection, sentence, clause or phrase hereof, irrespective of the fact that any
one or more sections, subsections, sentences, clauses or phrases be deciared
unconstitutional due to the writs of mandate issued by the Court.

SECTION 10. Certification and Effective Date. The City Clerk shall certify as to
the passage and adoption of this Ordinance and shall cause the same to be posted at the
designated locations in the City of Irwindale. This ordinance shall be in effective on the
thirtieth (30th) day after the day of its adoption.

PASSED, APPROVED AND ADOPTED at a regular meeting of the City Council
of the City of Irwindale this 22" day of March, 2023.

H. Manuel Ortiz, Mayor

ATTEST:

Laura M. Nieto, MMC
Chief Deputy City Clerk

STATE OF CALIFORNIA )

01005.0001/866856.1



COUNTY OF LOS ANGELES ) ss.
CITY OF IRWINDALE )

I, Laura M. Nieto, Chief Deputy City Clerk of the City of rwindale do hereby certify
that the foregoing Ordinance No. 767 was introduced for first reading at a reguiar meeting
of the City Council of the City of [rwindale held on March 8, 2023, and adopted on second
reading at a regular meeting of the City Councit of the City of Irwindale held on March 22,
2023, and was carried by the following-roll call vote;

AYES: Counciimembers:
NOES:; Councilmembers;
ABSENT:  Councilmembers:;

ABSTAIN: Councilmembers:

Laura M. Nieto, MMC
Chief Deputy City Clerk

AFFIDAVIT OF POSTING

I, Laura M. Nieto, MMC, Chief Deputy City Clerk, certify that | caused a copy of
Ordinance No. 767 adopted by the City Council of the City of Irwindale at its regular
meeting held March 22, 2023, to be posted at the City Hall, Library, and Post Office on
March 2, 2023.

Dated:

Laura M. Nieto, MMC
Chief Deputy City Clerk

01005.0001/866856.1
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B City Council ,

ity of
[ISuccessor Agency
L1Housing Authority IRWINDALE
L1Reclamation Authority AGENDA REPORT
[ 1Joint Powers Authority

Date: March 22, 2023
To: Honorable Mayor and Members of the City Council
From:  Julian A. Miranda, City Manager

Issue:  Rejection of Claim: Fernando Guardado vs. City of Irwindale.

City Manager’s Recommendation:

Staff recommends City Council (1) Reject the claim of Fernando Guardado vs. City of
Irwindale; and (2) Direct staff to send a letter of rejection.

Administrative Action:
Prepared / Submitted by:

Laura Nieto, Chief Deputy City Clerk (%wza M/(ﬂ'f‘o

Reviewed by:

Adrian R. Guerra, City Attorney Electronicaliy Approved

Kambiz Borhani, Finance Director / City Treasurer % /g»mé\:“

Approved by:
Julian A. Miranda, City Manager //Z:A; E M

Background and Analysis:

On December 5, 2022, the City received a claim for damages from claimant Fernando
Guardado. Claimant Guardado alleges that the front and rear passenger tires of his car
were damaged when he drove over a pothole between the metal plates on Arrow
Highway, between Allen Drive and Ayon.

The claim was reviewed by the City’s claims adjuster, Carl Warren & Co., who has
recommended the rejection of the claim on the basis that work was being completed
under an encroachment permit, by Southern California Edison. The claim was tendered
to Southern California Edison for further handling. Accordingly, staff is recommending
that the City Council reject the claim and direct staff to send a standard letter of rejection.

Page 1



Alternatively, the City Council may direct the City Manager to negotiate resolution of the
claim.

Fiscal Impact:

None.
Attachment;

Recommendation for Rejection
Claim for Damages received December 5, 2022
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CARL WARREN & COMPANY

Wb v W anggemart ard Sl ang

A BIVENBROOK Company

35,2023
K  City of inwindale
ATTEMNTION.  Launa Misto
RE Claimn : Fernando Guardagde V. City of rwindgle
Clairmant . Fernando Guardaodo
Member ;. Chy of imandoale
Bate Rec'd by ibr o 12052022
Bate of Event o H-20-2022
CW Fle Number 1 3040842

Please allow this corespondence fo acknowiedge receipt of the copfioned chaim.
Please take the following aclion:

- CLAIM REIECTION: Send a standard rejection lerver to the claimeant

Please inciude a proof of mailing with your rejection notice to the claimant. Please
provide us with a copy of the Notfice of Rejection and copy of Proof of Mafling. If you
have any guestions, feel free to contact the assigned adjuster or the undenigned
claims specialist.

Yery fuly yours.
Jrmidoe Burfuuguit’

Janice Baluyut

Clagirns Examiner

Cort Worren & Compony, HC | & Venbiook Compony
Direct: 457.422.4325

Ermnall: JBoluyut@CardWaren.com

PO Box 2411, Tustin, CA $2781
T 457-622-4200 | F; 8462644423 | www.carwaren.com
CA Bcense #2607994
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CITY OF IRWINDALE oy, 6V

CLA FOR DAMAGES
TO PERSON OR PROPERTY
INSTRUGTIONS RE CEIVED
1. Clalms for death, Injury to person or to personal properly must be filed
not later than 6 months aftor the occurrence, s}

2. Claims for damages o real properly mist be filed rot later than 1 year after coourrence. EC G 5 2{]22
3. Read entire claim before filing.
4. See page 2 for diagram upon which fo locate place of acoldent. CITYOF IRWIND AL
5. This claim for must be signad on page 2 af bottom. CIry CI;E E
6. Aftach separate shests If necessary to give full detalis. Sign each shoet. Cler smpEPT.
7. File with Cify Glerk, 5058 N. Irwindale Ava., irwindale, CA 91706 Fhing Stamp
To: City of Irwindale Claimanf's Date of Birth )
Name of Claimant ) Ciafmant’s Occupafion

7”'}/{/;44.“ le Crvairdadd Fagronrarong Cope 12 Echipout.
Home Address of Claitnant Home Telephone Number :
Business Address of Claimant Business Telephone Number

N/ AR

Name and address to whith you dasire notices or communications to he sent regarding this claim:

Fisnands Grards L .

When did DAMAGE or INJURY occur? Names of any Ci!)fcmp!oyaes involved in INJURY or DAMAGE

Date:_{6/40/1022  Time: _O5 25 fAtey ,
If claim [a for Equltable indemnity, give date /l//,?,
claimant served with complaint:

Where did DAMAGE or INJURY occur? Desoribe in full detail and locate on diagram oh page 2. Where appropriste, give
street hames, addresses, and measurements from landmarks:

lrhdz‘ C{qmqa& "L./ .ﬁp/;vmbﬁ{, R Ao #}'?.ifwzr,, é?(;ﬁu’/»‘(f‘“‘? lb&“'

. . n fo8 .

ROT2 L f i cind Bapn: avst. H01nG hieSilgond 1P :
Bin dl,g, ﬁh{k;’:&zﬁ:‘ ﬂ,;;;‘,} !q,;..ha[f G’J-b e b o-’q/ LhHOF Frri dof e, e
_MWMM_@W foaps _ocated 2Xppsn g B FPodhvlar Gn i
D et g eocsd Sfetiind o0 fvp of the pftu betonud .
Harevd pov fviiqe s _ é
. . s e diw vl A 0853 Ak dins fLadke,
'i’fltv0%f‘b‘:€43%’0?f\fp‘§?€. ;'."g_vwﬂaz‘nolp Vltﬁb;ﬂﬁy ;.’Lgd.t,u of- Wka,/ St ek 74; 6&'5;’,
Pofihe d hrer ovid Spgtholus fﬂfx?os? voalfped fhet flocin bose §Ofe j/’%.@/
Why do vou claim the Gity of Inwindaie |5 responsibie? [g:&p} dhd & adpofeth Fofhole %vzﬁ‘“gf o o e

1 N f’i’l‘é’ﬂ- Fd
. Mbe ety of Tmindafe 5 Redronglic” becage. fhe Speed A ied g
fi;?r“z Wvﬁm; ¢ poflil. . dn addihvn o6 Sy p q"‘i?’pfag éfﬁy fe/% g«%ﬁ%

Qﬁ‘"&?‘t(s/ £ hq;-cml 4:«4 Gy vh g vf et gy A f"l"-(j-é{'fuﬁp L Lee ik f:éﬂ-’i/f% :
What DAMAGE or INJURIES do you claim resdlted? Give full extent of injtrles or damage claimed. o
4:‘6:/474 to FN the Pothcke o gl den fhe (heedf f‘f“’/-"d’ baefS tpy plage of-
loetny, Comei fo hditoge 4 Couoprcfivy *ohe fz Pév dniers,
; AR T
v Détage fogoije e s i WY U o 4

. LaSing e govges on. Prang dud bade

Passange  fFives, piaeh. o faVes e engble o pe oGl d
Ao e (Fired Bl Fives pgeded by Revlaced, oy Wi géod‘gfjg

Page 4
Rejection of Claim
Guardado, Fernando vs. City of lrwindale



“Claimant's Name;

fj/f/ﬁffm ol éuﬁw dado

Slate the amount which you are claiming as of the daie of presemiation of this claim. Give basis of computation.

B EI5 5
Glve ootimated amblt of ftire Ibsses dite fo INJURY or DAMAGE:

ez

Was damage and/or Injury Investigated by the police? ___ )« * if yes, what City? yv/rae

-7

Were paramedics or ambulance called? /1.0 If yes, name City or ambulance IV/ 4

If injured, give name and address of your doctor and the date and time of your first visit:

Doctors and Hospitals:

Doctor Address Date Hospitalized
Hospital Address Date Hospitallzed
Hogpital Address Dgte Hospitalized

Witnesses to DAMAGE or INJURY: List all persons and addresses of persohs known to have Informatfors:

Mame Address Phone

Name Address Phona

READ CAREFULLY
Far all accident claims, indicate on the diagram street names, including North, East, South, and West, Indicate place of
accident with an “X". Indicate house numbers or distances o street corners.

If a City vehicle was Invoived, deslgnate with an A" the location of the Gity vehicle when you first saw it, and with "8" the
Incation of yourself or your vehicle when you first saw the Cify vehicle. Indlcate location of Cily vehicle at the time of accident
by “A-1" and localion of yourself or your vehicle at the time of the accident by “B-1", Mark the polnt of impact with an "X", Note:
If diagram below does not fit the situation, allach a proper diagram signed by clalmant.

O

] / /

North
Signature of Claimant (Wte retationship) Typed Name Date .
. Frvngedo vavdod | 1o frony)

———

Note: Clatms rriust b6 Haa with the City Glerk, Bresettation of a false ciaim is a felony (Penal Gode Ssction 72)

7
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Hazardous steel plates on. Arrow highway
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Flat fires on passenger side and abrasion on the circumference of the tire as well.
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Receipt for purchase of two tires.




Full view of receipt for two tires
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CC ltem N9

X City Council city of

[OJSuccessor Agency

[OHousing Authority IRWINDALE
[JReclamation Authority AGE NDA REPORT
[JJoint Powers Authority

Date: March 22, 2023

To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

Issue:  Approve Out-of-State Travel to the 2023 International Council of Shopping
Centers Conference in Las Vegas, Nevada for City Council and City Staff

City Manager’s Recommendation:

That the City Council of the City of Irwindale adopt Resolution No. 2023-25-3403 entitled:
“A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE APPROVING
THE OUT-OF-STATE TRAVEL TO THE 2023 INTERNATIONAL COUNCIL OF
SHOPPING CENTERS CONFERENCE IN LAS VEGAS, NEVADA FOR TWO CITY
COUNCIL MEMBERS AND THREE STAFF REPRESENTATIVES.”

Administrative Action:

Submitted by:

Julian A. Miranda, City Manager ,yé/z'_{ /- é\'//

Prepared by:

Iris Espino, Assistant to the City Manager Electronically Approved

Reviewed by:
(=
Kambiz Borhani, Finance Director / City Treasurer //%‘

Approved by:

Julian A. Miranda, City Manager /é/L 4 Lo

Background and Analysis:

Every year in May, the International Council of Shopping Centers (ICSC) holds its annual
conference in Las Vegas, Nevada to advance the shopping center industry and promote
its role in the commercial distribution of consumer goods and services. Cities throughout
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the nation send representatives to promote retail opportunities and attract quality
businesses and jobs.

The conference provides educational programs and publications in all aspects of
shopping center development, finance, management, marketing, and other specialized
areas of professional interest; holds meetings and other programs designed to promote
the exchange of ideas among members and to facilitate the conduct of their business;
collects and disseminates information about the shopping center industry, including
statistical data and other statistical research; develops and maintains professional
certification programs to encourage high standards for shopping center professionals;
advocates the interest of the shopping center industry to local, state/provincial, federal
and international governmental bodies; and publicizes to the general public promotional
and educational shopping center business information.

The opportunity to attend ICSC was extended to all city council members. Two council
members and three staff members are requesting to attend as representatives of the City
of Irwindale at the ICSC 2023 annual conference. The City Manager, Community
Development Director, and the Assistant to the City Manager will attend on behalf of the
City. Additionally, the City will be collaborating with the San Gabriel Valley Economic
Partnership through its membership to have access to the conference floor, with a booth
to serve as a meeting space. The City’s previous participation in the conference has
allowed it to sell former redevelopment sites and attract commercial opportunities. The
City’s participation serves the valid public purpose of promoting the City’s economic and
business development.

Fiscal Impact:

The approximate cost for two council members and three staff representatives to attend
the conference is $10,000 which includes registration and travel accommodations.
Funding for this conference has already been appropriated in the FY 2022-2023 General
Fund Budget.

Attachment(s): Resolution 2023-25-3403
ICSC 2023 Las Vegas Schedule
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RESOLUTION NO. 2023-25-3403

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE
APPROVING THE OUT-OF-STATE- TRAVEL TO THE 2022 INTERNATIONAL
COUNCIL OF SHOPPING CENTERS CONFERENCE IN LAS VEGAS, NEVADA FOR
THREE CITY COUNCIL MEMBERS AND TWO STAFF REPRESENTATIVES

WHEREAS, every year in May, the International Council of Shopping Centers
(ICSC) holds its annual conference in Las Vegas, Nevada to advance the shopping
center industry and promote its role in the commercial distribution of consumer goods
and services; and

WHEREAS, cities throughout the nation send representatives to promote retail
opportunities and attract quality businesses and jobs; and

WHEREAS, the conference provides educational programs and publications in
all aspects of shopping center development, finance, management, marketing, and
other specialized areas of professional interest; holds meetings and other programs
designed to promote the exchange of ideas among members and to facilitate the
conduct of their businesses; collects and disseminates information about the shopping
center industry, including statistical data and other statistical research; develops and
maintains professional certification programs to encourage high standards for shopping
center professionals; advocates the interest of the shopping center industry to local,
state/provincial, federal and international governmental bodies; and publicizes to the
general public promotional and educational shopping center business information; and

WHEREAS, the City of Irwindale will be represented at the conference by two
councilmembers, and three staff members, City Manager, one from Community
Development and one from Economic Development;

WHEREAS, attending the conference will benefit the City and the community it
serves by promoting the City’s economic and business development.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA DOES HEREBY RESOLVE AS FOLLOWS:

Section 1. The foregoing recitals are true and correct and are incorporated
herein by this reference.

Section 2. The City Council hereby finds that the City’s participation in the 2023
International Council of Shopping Centers (ICSC) Conference in Las Vegas, Nevada
serves the valid public purpose of promoting the City’s economic and business
development, and approves out-of-state travel for three council members and two staff
members to represent the City at the 2023 ICSC Conference.

Resolution No. 2023-25-3403
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Section 3. The Chief Deputy City Clerk shall certify to the adoption of this
resolution, which, shall in turn, have immediate effect.

PASSED, APPROVED and ADOPTED this 22nd day of March, 2023

H. Manuel Ortiz, Mayor
ATTEST

Laura M. Nieto, MMC

Chief Deputy City Clerk

STATE OF CALIFORNIA }
COUNTY OF LOS ANGELES } ss.
CITY OF IRWINDALE }

I, Laura M. Nieto, Chief Deputy City Clerk of the City of Irwindale, do hereby certify that the
foregoing Resolution No. 2023-25-3403 was adopted at an regular meeting of the
Irwindale City Council held on the 22nd day of March 2023, by the following vote of the
Council:

AYES: Councilmembers:

NOES: Councilmembers:

ABSENT: Councilmembers:

ABSTAIN: Councilmembers

Laura M. Nieto, MMC
Chief Deputy City Clerk

Resolution No. 2022-33-3283
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ICSC

LAS VEGAS

ICSC LAS VEGAS is our premier event and takes place annually in May. It is a two- to three-
day gathering of dealmakers and industry experts, who are driving innovation and evolution in
the Marketplaces Industry.

Schedule At-a-Glance

(Times are subject to change)

Sunday, May 21 « Wynn

1:00 —4:30 pm * Professional Development Workshops
4:45 —6:00 pm = Keynote Speaker

6:00 — 8:00 pm ¢ Opening Reception

7:00 — 8:30 pm ¢ ICSC Global Awards Ceremony

Monday, May 22 » LVCC
8:00 am — 5:00 pm + Exhibit Hall Open
10:00 am —4:30 pm = Sessions

Tuesday, May 23 « LVCC
8:00 am — 3:00 pm « Exhibit Hall Open
10:00 — 11:45 am « Sessions
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B City Council . -
(ity of

ClSuccessor Agency

CHousing Authority IRWINDALE

[ Reclamation Authority AGENDA REPORT

(OJoint Powers Authority

Date: March 22, 2023

To: Honorable Mayor and Members of the City Council
From: William K. Tam, Interim Director of Engineering/Building Official
Issue: Award of Contracts for Construction and Civil Engineering Consultant Services

for the 2022-2023 Resurfacing Program: Residential Resurfacing Project —
Phase II; P-1043

Interim Director of Engineering/Building Official’s Recommendation;

That the City Council (1) autherize the Interim Director of Engineering/Building Official to enter
into an agreement with Vance Corporation in the amount of $394,774.10 for the 2022-2023
Resurfacing Program: Residential Resurfacing Project — Phase I, (2) approve a 20% project
contingency in the amount of $78,954.00 to cover any unforeseeable conditions that may
arise during construction; (3) authorize the Interim Director of Engineering/Building Official to
-enter into an agreement with FCG Consultants in the amount of $86,238.03 for civil
engineering consultant services; (4) approve a 20% contingency for consuitant services in the
amount of $17,247.00 to cover any unforeseeable conditions that may arise during

construction.
Administrative Action:

Submitted by:
Luis Pimentel, Assistant Engineer

Prepared by:
Luis Pimentel, Assistant Engineer
(626) 430-2259

Reviewed by:
Adrian R. Guerra, City Attorney

Kambiz Borhani,
Finance Director / City Treasurer

Approved by:
William K. Tam,
Interim Director of Engineering/Building Official Electronically Approved
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Background and Analysis:

The City's resurfacing program provides required maintenance to the City’s street system,
which extends the life of City streets and minimizes costly repairs, such as reconstruction.
The 2022-2023 Resurfacing Program is identified in the City’s Capital Improvement Program,
and includes Martinez Street, Baca Avenue, Sabre Lane, Calle Del Sur, Calle Breceda, Nora
Avenue, Calle Burrola and Fraijo Avenue. The project also includes replacing damaged
concrete sidewalk panels on Azusa Canyon Road and Cypress Street and restriping the Arrow
Highway and Irwindale Avenue intersection.

The plans and specifications for this project were approved by the City Council on January
25, 2023. The project was advertised on January 30, 2023 and February 6, 2023 in the San
Gabriel Valley Tribune Newspaper and in 4 online publications.

On February 21,2023, the City received seven (7) bids with the following results:

Contractor Bid 1 Bid 2 Bid 3 Total Bid
Vance
1 Corporation $361,682.50 | $16,106.60 $16,985.00 $394,774.10
Sully-Miller
2 Contracting Co. $370,778.90 | $20,238.00 $12,931.00 $403,947.90
3 |Hardy & Harper | $387,000.00 | $13,000.00 $15,000.00 $415,000.00
4 |Excel Paving $399,323.50 | $16,220.00 $13,960.00 $429,503.50
All American
5 Asphalt $392,015.30 | $26,505.00 $26,700 $445,220.30
6 gigt';frgse" $462,322.50 | $17,565.40 | $17,170.00 | $497,057.90
7 |Onyx Paving $473,733.00 | $58,256.00 $69,011.00 $601,000.00

Staff reviewed the bid proposals and found Vance Corporation to be the lowest resbonsibie
bidder and recommends the contract be awarded to them for this project.

On February 1, 2023, staff issued a Request for Proposal (RFP) to various engineering and
project management firms soliciting proposals for professional civil engineering consuitant
services and review work with respect to management, inspection, labor compliance
oversight, and material testing services for this project.

The following is a summary of respenses to the City's RFP:

Firm Fee Ranking
FCG Consultants $ 86,238.03 1
Z&K Consultants $ 86,692.00 2
Onward Engineering $ 87,801.00 3

Staff evaluated each proposal received and applicants were ranked based on technical
competency, project understanding, relevant experience, availability, schedule, project
history, and general professionalism.
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FCG Consultants was determined to be the most qualified firm for the project and staff is
recommending that the confract be awarded to them.

Therefore, Staff is recommending that the City Council approve the proposed agreements
with Vance Corporation and FCG Consultants for the Residential Resurfacing Project Phase

Il.
Fiscal Impact:

Funding for this Project is budgeted in the FY 2022/2023 CIP Budget as the Residential
Resurfacing Project Phase It in the amount of $600,000. This Project is funded by the Mining
impact Fund, Gas Tax, Prop C, TDA, Measure R, and Measure M funds, and accounted for
in the Capital Projects Fund 48 (Account Number 48-80-800-45300-8355).

Attachments:
« Contract Agreement for Construction

« Contract Service Agreement for Project Management, Inspection, Labor Compliance
Oversight & Geotechnical Testing Services
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Project Name/No.: 2022-2023 Residential Resurfacing Program - Phase II; P-1043
Approved: March 22, 2023

PUBLIC WORKS CONSTRUCTION CONTRACT AGREEMENT
BETWEEN THE CITY OF IRWINDALE AND
VANCE CORPORATION

THIS PUBLIC WORKS AGREEMENT (“Agreement”) is made and entered into this 22
day of March, 2023, by and between the City of Irwindale, a California charter city (“City”) and
Vance Corporation, P.O. Box 575, Beaumont, CA 92223 (“Contractor”). City and Contractor
may be referred to, sometimes individually or collectively, as “Party” or “Parties.”

RECITALS

A, The City desires to retain Contractor, on an independent contractor basis, to
perform services for public works, as more particularly described below.

B. Contractor represents that it is fully qualified to perform such services by virtue of
its experience and the training, education and expertise of its principals and employees.

C. Pursuant to the City of Irwindale Municipal Code and California state law, City has
authority to enter into and execute this Agreement.

D. The Parties desire to formalize the selection of Contractor for performance of the
services and desire that the terms of that performance be as particularly defined and described
herein.

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the parties agree as follows:

AGREEMENT

ARTICLE 1. CONTRACTOR SERVICES
1.1  Scope of Work.

The Contractor shall perform all of the work, furnish all labor, materials, equipment, tools,
utility services, and transportation, and comply with all of the specifications and requirements in
the “Scope of Services™ attached hereto as Exhibit “A” and incorporated herein by this reference.
The Scope of Services shall include Contractor’s Proposal or Bid Documents submitted for the
project entitled 2022-2023 Residential Resurfacing Project — Phase 1I; P-1043 (“Project”). All
such work shall be performed in a good and workmanlike manner, as reasonably determined by
the City, and shall be performed in compliance with all local, state, and federal laws and
regulations. As used herein, “Proposal” or “Bid Documents” refers to all of the documents
included in the solicitation of bids for the Project, including but not limited to, the Invitation for
Bids, Instructions to Bidders, Bid or Bid Proposal, Contract Documents, Special Provisions,
Technical Provisions, Construction Plans, Standard Plans, Drawings, Reference Specifications, all
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applicable permit requirements, any addenda, and any other documents included, referenced, or
incorporated therein. The Bid Documents are incorporated into this Agreement and made part
hereof. In the event of any conflict between the terms of the Bid Documents and this Agreement,
the terms of this Agreement shall govern.

1.2 Incorporation of Green Book.

The provisions of the 2021 Edition of the Standard Specifications for Public Works
Construction, as updated by errata, (“Greenbook”) are incorporated herein, except as explicitly
modified by the Bid Documents. In the event of any conflict between the provisions of the
Greenbook and this Agreement, the terms of this Agreement shall govern.

1.3 Compliance with Labor and Wage Laws.

{a)  Public Work. The Parties acknowledge that the work to be performed under
this Agreement is a “public work” as defined in Labor Code Section 1720 and that this Agreement
is therefore subject to the requirements of Division 2, Part 7, Chapter 1 (commencing with Section
1720) of the California Labor Code relating to public works contracts and the rules and regulations
established by the Department of Industrial Relations (“DIR”) implementing such statutes. The
work performed under this Agreement is subject to compliance monitoring and enforcement by
the DIR. Contractor shall post job site notices, as prescribed by regulation.

(b) Registration with DIR. Pursuant to Labor Code section 1771.1, Contractor
and all subcontractors must be registered with, and pay an annual fee to, the DIR prior to and
during the performance of any work under this Agreement.

(c) Prevailing Wages. Contractor shall pay prevailing wages to the extent
required by Labor Code Section 1771, Pursuant to Labor Code Section 1773.2, copies of the
prevailing rate of per diem wages are on file at City Hall and will be made available to any
interested party on request. By initiating any work under this Agreement, Contractor acknowledges
receipt of a copy of the DIR determination of the prevailing rate of per diem wages, and Contractor
shall post a copy of the same at each job site where work is performed under this Agreement. If
this Agreement is subject to the payment of federal prevailing wages under the Davis-Bacon Act
(40 U.S.C. § 3141 ef seq.), then Contractor shall pay the higher of either the state for federal
prevailing wage applicable to each laborer.

(d) Penalty for Failure to Pay Prevailing Wages. Contractor shall comply with
and be bound by the provisions of Labor Code Sections 1774 and 1775 concerning the payment

of prevailing rates of wages to workers and the penalties for failure to pay prevailing wages. The
Contractor shall, as a penalty to the City, forfeit two hundred dollars ($200) for each calendar day,
or portion thereof, for each worker paid less than the prevailing rates as determined by the DIR for
the work or craft in which the worker is employed for any public work done pursuant to this
Agreement by Contractor or by any subcontractor.

(e) Payroll Records. Contractor shall comply with and be bound by the
provisions of Labor Code Section 1776, which requires Contractor and each subcontractor to: keep
accurate payroll records and verify such records in writing under penalty of perjury, as specified
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in Section 1776; certify and make such payroll records available for inspection as provided by
Section 1776; and inform the City of the location of the records.

() Apprentices. Contractor shall comply with and be bound by the provisions
of Labor Code Sections 1777.5, 1777.6, and 1777.7 and California Code of Regulations Title 8,
Section 200 ef seq. concerning the employment of apprentices on public works projects. Contractor
shall be responsible for compliance with these aforementioned Sections for all apprenticeable
occupations. Prior to commencing work under this Agreement, Contractor shall provide City with
a copy of the information submitted to any applicable apprenticeship program. Within sixty (60)
days after concluding work pursuant to this Agreement, Contractor and each of its subcontractors
shall submit to the City a verified statement of the journeyman and apprentice hours performed
under this Agreement.

(g) Eight-Hour Work Day. Contractor acknowledges that eight (8) hours labor
constitutes a legal day’s work. Contractor shall comply with and be bound by Labor Code Section
1810.

(h) Penalties for Excess Hours. Contractor shall comply with and be bound by
the provisions of Labor Code Section 1813 concerning penalties for workers who work excess
hours. The Contractor shall, as a penalty to the City, forfeit twenty-five dollars ($25) for each
worker employed in the performance of this Agreement by the Contractor or by any subcontractor
for each calendar day during which sach worker is required or permitted to work more than eight
(8) hours in any one calendar day and forty (40) hours in any one calendar week in violation of the
provisions of Division 2, Part 7, Chapter 1, Article 3 of the Labor Code. Pursuant to Labor Code
section 1815, work performed by employees of Contractor in excess of eight (8) hours per day,
and forty (40) hours during any one week shall be permitted upon public work upon compensation
for all hours worked in excess of 8 hours per day at not less than one and one-half (1%2) times the
basic rate of pay.

(i) Workers” Compensation. California Labor Code Sections 1860 and 3700
provide that every employer will be required to secure the payment of compensation to its
employees if it has employees. In accordance with the provisions of California Labor Code Section
1861, Contractor certifies as follows:

“I am aware of the provisions of Section 3700 of the Labor Code which require
every employer to be insured against hability for workers® compensation or to
undertake self-insurance in accordance with the provisions of that code, and 1 will
comply with such provisions before commencing the performance of the work of
this contract,”

€)) Contractor’s Responsibility for Subcontractors. For every subcontractor
who will perform work under this Agreement, Contractor shall be responsible for such
subcontractor’s compliance with Division 2, Part 7, Chapter 1 (commencing with Section 1720)
of the California Labor Code, and shall make such compliance a requirement in any contract with
any subcontractor for work under this Agreement. Contractor shall be required to take all actions
necessary to enforce such contractual provisions and ensure subcontractor’s compliance, including
without limitation, conducting a review of the certified payroll records of the subcontractor on a
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periodic basis or upon becoming aware of the failure of the subcontractor to pay his or her workers
the specified prevailing rate of wages. Contractor shall diligently take corrective action to halt or
rectify any such failure by any subcontractor.

1.4 Licenses, Permits, Fees and Assessments.

Contractor shall obtain at its sole cost and expense such licenses, permits, registrations,
and approvals as may be required by law for the performance of the services required by this
Agreement. Contractor shall have the sole obligation to pay for any fees, assessments and taxes,
plus applicable penalties and interest, which may be imposed by law and arise from or are
necessary for the Contractor’s performance of the services required by this Agreement, and shall
indemnify, defend and hold harmless City, its officers, employees or agents of City, against any
such fees, assessments, taxes, penalties or interest levied, assessed or imposed against City
hereunder.

1.5  Familiarity with Work.

By executing this Agreement, Contractor warrants that Contractor (i) has thoroughly
investigated and considered the scope of work to be performed, (ii) has carefully considered how
the services should be performed, and (ii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Contractor warrants that Contractor has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder.

1.6  Discovery of Unknown Conditions.

(a) Pursuant to Public Contract Code section 7104, Contractor shall promptly,
and before the following conditions are disturbed, notify the City, in writing, of any: (i) material
Contractor believes may be hazardous waste as defined in Section 25117 of the Health & Safety
Code required to be removed to a Class I, II, or III disposal site in accordance with existing law;
(i1) subsurface or latent physical conditions at the site, materially different from those indicated by
information about the site made available to bidders prior to the deadline for submitting bids on
the project; or (iii) unknown physical conditions at the site of any unusual nature, different from
those ordinarily encountered and generally recognized as inherent in work of the character
provided for in this Agreement.

(b) City shall promptly investigate the conditions, and if it finds that the
conditions do materially differ, or do involve hazardous waste, and cause a decrease or increase in
Contractor’s cost of, or the time required for, performance of any part of the work, shall issue a
change order in accordance with this Agreement.

(c) In the event that a dispute arises between City and Contractor whether the
conditions materially differ, or involve hazardous waste, or cause a decrease or increase in
Confractor’s cost of, or time required for, performance of any part of the work, Contractor shall
not be excused from any scheduled completion date set, but shall proceed with all work to be
performed under the Agreement. Contractor shall retain any and all rights provided either by
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contract or by law, which pertain to the resolution of dispuies and protests between the contracting
parties.

1.7  Unidentified Utilities.

To the extent required by Government Code section 4215, City will compensate Contractor
for the cost of locating, repairing damage not due to the failure of Contractor to exercise reasonable
care, and removing or relocating ufility facilities not identified by City in the Bid Documents with
reasonable accuracy, and for equipment on the project necessarily idled during such work. Nothing
herein shall be deemed to require City to indicate the presence of existing service laterals or
appurtenances whenever the presence of such utilities on the project site can be inferred from the
presence of other visible facilities, such as buildings, meters, and junction boxes, on or adjacent to
the site of the construction; provided, however, nothing herein shall relieve City from identifying
main or trunklines in the plans and specifications. If Contractor, while performing the work,
discovers utility facilities not identified by City in the plans or specifications, Contractor shall
immediately notify City and the utility in writing. This Agreement is subject fo Government Code
sections 4126 through 4216.9. Contractor must notify utilities and obtain an identification number
before excavation or be subject to Liability for damages to subsurface installations.

1.8 Trench Excavation.

Pursuant to Labor Code section 6705, if this Agreement is for more than $25,000 and
requires the excavation of any trench or frenches five feet or more in depth, Contractor shall
submit, in advance of such excavation, a detailed plan showing the design of shoring, bracing,
sloping, or other provisions to be made for worker protection from the hazard of caving ground
during the excavation of such trench or trenches. The plan shall be reviewed and accepted by the
City, or a registered civil or structural engineer employed by the City to whom authority has been
delegated, prior to the excavation, If the plan varies from the shoring system standards, the plan
shall be prepared by a registered civil or structural engineer. This section shall not be deemed to
allow the use of a shoring, sloping, or protective system less effective than that required by the
Construction Safety Orders. This subsection shall not be construed to impose tort liability on the
City or any of its employees. Full compensation for sheeting, shoring, bracing, sloping, and all
other provisions required for worker protection shall be considered as included in the contract price
shown in the appropriate Bid Item, and no additional compensation will be allowed therefor.

1.9 Protection and Care of Work and Materials.

The Contractor shall adopt reasonable methods, including providing and maintaining
storage facilities, during the life of the Agreement to furnish continuous protection to the work,
and the equipment, materials, papers, documents, plans, studies and/or other components thereof
to prevent losses or damages, and shall be responsible for all such damages, to persons or property,
until acceptance of the work by City, except such losses or damages as caused by City’s own
negligence. Stored materials shall be reasonably accessible for inspection. Contractor shall not,
without City’s consent, assign, sell, mortgage, hypothecate, or remove equipment or materials
which have been installed or delivered and which may be necessary for the completion of the work.
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1.10  Warranty.

Contractor warrants all work under the Agreement (which for purposes of this Section shall
be deemed to include unauthorized work which has not been removed and any non-conforming
materials incorporated into the work) to be of good quality and free from any defective or faulty
material and workmanship. Contractor agrees that for a period of one year {(or the period of time
specified elsewhere in the Agreement or in any guarantee or warranty provided by any
manufacturer or supplier of equipment or materials incorporated into the work, whichever is later)
after the date of final acceptance, Contractor shall within ten (10) days after being notified in
writing by the City of any defect in the work or non-conformance of the work to the Agreement,
commence and prosecute with due diligence all work necessary to fulfill the terms of the warranty
at its sole cost and expense. Contractor shall act as soon as requested by the City in response to an
emergency. In addition, Contractor shall, at its sole cost and expense, repair, remove and replace
any portions of the work (or work of other contractors) damaged by its defective work or which
becomes damaged in the course of repairing or replacing defective work. For any work so
corrected, Contractor’s obligation hereunder to correct defective work shall be reinstated for an
additional one year period, commencing with the date of acceptance of such corrected work.
Contractor shall perform such tests as the City may require to verify that any corrective actions,
including, without limitation, redesign, repairs, and replacements comply with the requirements of
the Agreement. All costs associated with such corrective actions and testing, including the
removal, replacement, and reinstitution of equipment and materials necessary to gain access, shall
be the sole responsibility of the Contractor. All warranties and guarantees of subcontractors,
suppliers and manufacturers with respect to any portion of the work, whether express or implied,
are deemed to be obtained by Contractor for the benefit of the City, regardless of whether or not
such warranties and guarantees have been transferred or assigned to the City by separate agreement
and Contractor agrees to enforce such warranties and guarantees, if necessary, on behalf of the
City. In the event that Contractor fails to perform its obligations under this Section, or under any
other warranty or guaranty under this Agreement, to the reasonable satisfaction of the City, the
City shall have the right to correct and replace any defective or non-conforming work and any
work damaged by such work or the replacement or correction thereof at Contractor’s sole expense.
Contractor shall be obligated to fully reimburse the City for any expenses incurred hereunder upon
demand.

1.11  Additional Werk and Change Orders.

{a) City shall have the right at any time during the performance of the services,
without invalidating this Agreement, to order extra work beyond that specified in the Scope of
Work or make changes by altering, adding to or deducting from said work. No such extra work
may be undertaken unless a written change order is first given by the City’s Director of Public
Works Engineering or City Engineer, or either of their designees, to the Contractor, incorporating
therein any adjustment in (i) the Contract Sum, and/or (ii) the time to perform this Agreement,
which said adjustments are subject fo the written approval of the Contractor (“Change Order™).
All Change Orders must be signed by the Contractor and City’s Director of Public Works
Engineering or City Engineer, or either of their designees, prior to commencing the extra work
thereunder.
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(b)  Any increase in compensation of up to twenty percent (20%) of the Contract
Sum or any increase in the time to perform of up to one hundred eighty (180) working days and
which are not detrimental to the Work or to the interest of the City, may be approved by the City’s
Director of Public Works Engineering or City Engineer, or either of their designees. Any greater
increases, taken either separately or cumulatively, must be approved by the City Council.

() Any adjustment in the Contract Sum for a Change Order must be in
accordance with the rates set forth in the Contractor’s Bid. If the rates in the Contractor’s Bid do
not cover the type of work in the Change Order, the cost of such work shall not exceed an amount
agreed upon in writing and signed by Contractor and City’s Director of Public Works Engineering
or City Engineer, or either of their designees. If the cost of the Change Order cannot be agreed
upon, the City will pay for actual work of the Change Order completed, to the satisfaction of the
City, as follows:

(1) Labor: The cost of labor shall be the actual cost for wages of
workers and subcontractors performing the work for the Change Order at the time such work is
done. The use of labor classifications that would increase the cost of such work shall not be
permitted.

(il)  Materials and Equipment: The cost of materials and equipment shall
be at cost to Contractor or lowest current price which such materials and equipment are reasonably
available at the time the work is done, whichever is lower.

(izi)  If the cost of the extra work cannot be agreed upon, the Contractor
must provide a daily report that includes invoices for labor, materials and equipment costs for the
work under the Change Order. The daily report must include: list of names of workers,
classifications, and hours worked; description and list of quantities of materials used; type of
equipment, size, identification number, and hours of operation, including loading and
transportation, if applicable; description of other City authorized services and expenditures in such
detail as the City may require. Failure to submit a daily report by the close of the next working
day may, at the City’s sole and absolute discretion, waive the Contractor’s rights for that day.

(d It is expressly understood by Contractor that the provisions of this Section
shall not apply to services specifically set forth in the Scope of Work. Contractor hereby
acknowledges that it accepts the risk that the services to be provided pursuant to the Scope of Work
may be more costly or time consuming than Contractor anticipates and that Contractor shall not
be entitled to additional compensation therefor. City may in its sole and absolute discretion have
similar work done by other contractors.

(e) No claim for an increase in the Contract Sum or time for performance shall
be valid unless the procedures established in this Section are followed,

1.12  Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof are set
forth in the “Special Requirements,” attached hereto as Exhibit B and incorporated herein by this
reference. In the event of a conflict between the provisions of Exhibit B and any other provisions
of this Agreement, the provisions of Exhibit B shall govern.
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ARTICLE 2, COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Contractor the
amounts set forth in the “Schedule of Compensation,” attached hereto as Exhibit C and
incorporated herein by this reference. Subject to any additions or deductions that may be made by
change order or amendment, and any penalties or damages that may be assessed against Contractor,
Contractor shall receive total compensation, including reimbursement of Contractor’s expenses,
of an amount not to exceed Three Hundred Ninety-Four Thousand, Seven Hundred Seventy-Four
Dollars and 10/100 Cents ($394,774.10) (“Contract Sum™) for completion of the work. The
Contract Sum shall constitute full compensation for furnishing all materials and for doing all the
work contemplated and embraced in this Agreement; and also for all loss or damage arising out of
the nature of the work, or from any unforeseen difficulties or obstructions which may arise or be
encountered in the prosecution of the work until its acceptance by the City, and for all risks of
every description connected with the work; also for all expenses incurred by or in consequence of
the suspension or discontinuance of work and for well and faithfully completing the work, and the
whole thereof, in the manner and according to the plans and specifications, and the requirements
of the Bid Documents and this Agreement. The Contract Sum shall be made in the form of progress
payments subject to retention pursuant to Section 2.4.

2.2 Invoices.

Each month Contractor shall furnish to City an original invoice for all work performed
during the preceding month in a form approved by City’s Director of Finance. By submitting an
invoice for payment under this Agreement, Contractor is certifying compliance with all provisions
of the Agreement.

All invoices shall include a copy of Contractor’s Certified Payroll and proof that Certified
Payroll has been submitted to the DIR. Contractor shall also submit a list of the prevailing wage
rates (including federal prevailing wage rates, if applicable) for all employees and subcontractors
providing services under this Agreement, as applicable, with Contractor’s first invoice. If these
rates change at any time during the term of the Agreement, Contractor shall submit a new list of
rates to the City with its first invoice following the effective date of the rate change.

2.3  Payment.

(a) Payments Made by City. City shall independently review cach invoice
submitted by the Contractor to determine whether the work performed and expenses incurred are
in compliance with the provisions of this Agreement. Except as to any charges for work performed
or expenses incurred by Contractor which are disputed by City, City will cause Contractor to be
paid any progress payment within thirty (30) days of receipt of Contractor’s correct and undisputed
invoice; however, Contractor acknowledges and agrees that due to City warrant run procedures,
the City cannot guarantee that payment will occur within this time period. In the event that City
does not cause Contractor to be paid any progress payment within thirty (30} days of receipt of an
undisputed and properly submitted invoice and provided the Project is for construction, Contractor
shall be entitled to the payment of interest to the extent allowed under Public Contract Code
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Section 20104.50. In the event any charges or expenses are disputed by City, the original invoice
shall be returned by City to Contractor, not later than seven (7) days after receipt by the City, for
correction and resubmission. Returned invoices shall be accompanied by a document setting forth
in writing the reasons why the payment request was rejected. Review and payment by the City of
any invoice provided by the Contractor shall not constitute a waiver of any rights or remedies
provided herein or any applicable law.

(b)  Payments Made by Contractor to Subcontractors. Contractor shall remit
payments owed to subcontractors within fifteen (15) calendar days after receiving payments by
City if payments are owed by Contractor to any subcontractor qualifying as a small business
enterprise, and within thirty (30) calendar days if payments are owed by Contractor to any
subcontractor other than a small business enterprise.

2.4 Retention.

Pursuant to Section 9203 of the Public Contract Code, City will deduct a five percent (5%)
retention from all progress payments, which shall be released to Contractor no later than sixty (60)
days from completion of the work in accordance with Section 7107 of the Public Contract Code.
In the event of a dispute between City and Contractor, City may withhold from the final payment
an amount not to exceed one hundred fifty percent (150%) of the disputed amount.

2.5 Waiver.

Payment to Contractor for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Contractor.

2.6 Substitution of Securities.

(a) In conformance with the State of California Public Contract Code, Part 5,
Section 22300, Contractor may substitute securities for any monies withheld by the City to ensure
performance under this Agreement.

(b) At the request and expense of Contractor, Contractor has the option of
establishing an escrow account with a state or federally chartered bank which shall serve as an
escrow agent, for Confractor’s direct deposit of securities as a substitute for retention earnings
required to be withheld by the City. Upon Contractor’s completion of its obligations hereunder, as
evidenced by the City’s acceptance of the work pursuant to Section 3.3 hereof, the escrow agent
shall retum the securities to Contractor. The escrow agent shall notify the City within ten (10) days
after deposit of the securities. The market value of the securities at the time of the substitution shall
be at least equal to the cash amount then required to be withheld as retention. Securities shall be
held in the name of the City and shall designate Contractor as the beneficial owner. Alternatively,
on written request of Contractor, the City shall make payments of the retention earnings directly
to the escrow account.
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ARTICLE 3. PERFORMANCE SCHEDULE
3.1 Schedule of Performance.

Contractor shall complete the Project within Forty (40) working days after receiving a
“Notice to Proceed” from the City in accordance with any schedule contained in or required to be
provided by the Proposal or Bid Documents, and any revisions thereof approved by the City in
writing. Time is of the essence. If the work is not completed within said time period, liquidated
damages shall apply. The term of this Agreement shall expire one (1) year following City’s
acceptance of the Project.

3.2  lLiquidated Damages.

Since the determination of actual damages for any delay in performance of this Agreement
would be extremely difficult or impractical to determine in the event of a breach of this Agreement,
the Contractor and its sureties shall be liable for and shall pay to the City the sum of One Thousand
Dollars ($1,000.00) as liquidated damages for each working day of delay in the performance of
any service required hereunder. The City may withhold any accrued liquidated damages from any
monies payable on account of services performed by the Contractor. To the extent required by
Government Code section 4215, Contractor shall not be assessed liquidated damages for delay in
completion of the work when such delay was caused by the failure of the City or owner of the
utility to provide for removal or relocation of utility facilities.

33 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Contractor,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather, fires,
earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars,
litigation, and/or acts of any governmental agency, including the City, if the Contractor shall within
ten (10) days of the commencement of such delay notify the Project Manager in writing of the
causes of the delay. The Project Manager shall ascertain the facts and the extent of delay, and
extend the time for performing the services for the period of the enforced delay when and if in the
judgment of the Project Manager such delay is justified. The Project Manager’s determination
shall be final and conclusive upon the Parties to this Agreement. In no event shall Contractor be
entitled to recover damages against the City for any delay in the performance of this Agreement,
however caused, Contractor’s sole remedy being extension of the Agreement pursuant to this
Section.

3.4  Final Acceptance.

Acceptance of the Project shall only be by action of the City Council. Neither the
acceptance nor any prior inspections or failure to inspect shall constitute a waiver by City of any
defects in the work. From and after acceptance, the Project shall be owned and operated by City.
As a condition to acceptance, Contractor shall certify to City in writing that all of the work has
been performed in strict conformity with the Agreement and that all costs have been paid or
supplied to City for security required herein, satisfactory to City, guaranteeing such performance.
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ARTICLE 4. COORDINATION OF WORK
4.1  Representatives and Personnel of Contractor.

The following principals of Contractor (“Principals”) are hereby designated as being the
principals and representatives of Contractor authorized to act on its behalf with respect to the work
specified herein and make all decisions in connection therewith:

Derek Ritarita President

The Principals shall be responsible during the term of this Agreement for directing all activities of
Contractor and devoting sufficient time to personally supervise the services hereunder. All
personnel of Contractor, and any authorized agents, shall at all times be under the exclusive
direction and control of the Principals. For purposes of this Agreement, the Principals may not be
replaced nor may their responsibilities be substantially reduced by Contractor without the express
written approval of City. Additionally, Contractor shall make every reasonable effort to maintain
the stability and continuity of Contractor’s staff and subcontractors, 1f any, assigned to perform
the services required under this Agreement. Contractor shall notify City of any changes in
Contractor’s staff and subcontractors, if any, assigned to perform the services required under this
Agreement, prior to and during any such performance.

4.2 Status of Contractor.

Contractor shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Contractor shall not at any time or in any manner represent that Contractor or any
of Contractor’s officers, employees, or agents are in any manner officials, officers, employees or
agents of City. Neither Contractor, nor any of Contractor’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Contractor expressly waives any claim Contractor may have to any such rights.

43  Project Manager.

The Project Manager shall be Luis Pimentel or any other person as may be designated by
the City’s Director of Public Works Engineering or City Engineer. It shall be the Contractor’s
responsibility fo assure that the Project Manager is kept informed of the progress of the
performance of the services and the Contractor shall refer any decisions which must be made by
City to the Project Manager. Unless otherwise specified herein, any approval of City required
hereunder shall mean the approval of the Project Manager, The Project Manager shall have
authority, if specified in writing by the City’s Director of Public Works Engineering or City
Engineer, to sign all documents on behalf of the City required hereunder to carry out the terms of
this Agreement.
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4.4  Independent Contractor.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Contractor, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Contractor’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service, Contractor shall perform all services required herein as an
mdependent contractor of City and shall remain at all times as to City a wholly independent
contractor with only such obligations as are consistent with that role. City shall not in any way or
for any purpose become or be deemed to be a partner of Contractor in its business or otherwise or
a joint venturer or a member of any joint enterprise with Contractor.

4.5  Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Contractor, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Contractor shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. All subcontractors shall
obtain, at its or Contractor’s expense, such licenses, permits, registrations and approvals (including
from the City) as may be required by law for the performance of any services or work under this
Agreement. In addition, neither this Agreement nor any interest herein may be transferred,
assigned, conveyed, hypothecated or encumbered voluntarily or by operation of law, whether for
the benefit of creditors or otherwise, without the prior written approval of City. Transfers restricted
hereunder shall include the transfer fo any person or group of persons acting in concert of more
than twenty five percent (25%) of the present ownership and/or control of Contractor, taking all
transfers into account on a cumulative basis. In the event of any such unapproved transfer,
including any bankruptey proceeding, this Agreement shall be void. No approved transfer shall
release the Contractor or any surety of Contractor of any liability hereunder without the express
consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS
5.1 Insurance Coverages.

Without limiting Contractor’s indemnification of City, and prior to commencement of any
services under this Agreement, Contractor shall obtain, provide and maintain at its own expense
during the term of this Agreement, policies of insurance of the type and amounts described below
and in a form satisfactory to City.

(a) General liability insurance. Contractor shall maintain commercial general
liability insurance with coverage at least as broad as Insurance Services Office form CG 00 01, in
an amount not less than $5,000,000 per occurrence, $10,000,000 general aggregate, for bodily
injury, personal injury, and property damage. The policy must include contractual liability that has
not been amended. Any endorsement restricting standard [SO “insured contract” language will not
be accepted.

(b) Automobile liability insurance. Contractor shall maintain automobile
insurance at least as broad as Insurance Services Office form CA 00 01 covering bodily injury and
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property damage for all activities of the Contractor arising out of or in connection with Services
to be performed under this Agreement, including coverage for any owned, hired, non-owned or
rented vehicles, in an amount not less than $2,000,000 combined single limit for each accident.

(c) Workers’ compensation insurance. Contractor shall maintain Workers’
Compensation Insurance (Statutory Limits) and Employer’s Liability Insurance (with limits of at
least $1,000,000).

(d)  Builder’s Risk Insurance. Contractor shall maintain Builder’s Risk (Course
of Construction) insurance utitizing an “All Risk” (Special Perils) coverage form, with limits equal
to the completed value of the project and no coinsurance penalty provisions or provisional limit
provisions. The policy must include: (1) coverage for any ensuing loss from faulty workmanship,
nonconforming work, omission or deficiency in design or specifications; (2) coverage against
machinery accidents and operational testing; (3) coverage for removal of debris, and insuring the
buildings, structures, machinery, equipment, materials, facilities, fixtures and all other properties
constituting a part of the project; (4) ordinance or law coverage for contingent rebuilding,
demolition, and increased costs of construction; (5) transit coverage (unless insured by the supplier
or receiving contractor), with sub-limits sufficient to insure the full replacement value of any key
equipment item; (6) ocean marine cargo coverage insuring any project materials or supplies, if
applicable; (7) coverage with sub-limits sufficient to insure the full replacement value of any
property or equipment stored either on or off the project site or any staging area.

If the Project does not involve new or major reconstruction, then at the option of City, an Installation
Floater may be acceptable. For such projects, a Property Installation Floater shall be obtained that
provides for the improvement, remodel, modification, alteration, conversion or adjustment to existing
buildings, structures, processes, machinery and equipment. The Property Installation Floater shall
provide property damage coverage for any building, structure, machinery or equipment damaged,
impaired, broken, or destroyed during the performance of the work, including during transit,
installation, and testing at the Project site,

(e) Pollution Liability Insurance. Contractor shall maintain Environmental
Impairment Liability insurance, written on a Contractor’s Pollution Liability form or other form
acceptable to City providing coverage for liability arising out of sudden, accidental, and gradual
pollution and remediation. The policy limit shall be no less than $1,000,000 per claim and in the
aggregate. All activities contemplated in this Agreement shall be specifically scheduled on the
policy as “covered operations.” The policy shall provide coverage for the hauling of waste from
the project site to the final disposal location, including non-owned disposal sites.

Products/completed operations coverage shall extend a minimum of three (3) years after
project completion. Coverage shall be included on behalf of the insured for covered claims arising
out of the actions of independent contractors. If the insured is using subcontractors, the policy must
include work performed “by or on behalf” of the insured. Policy shall contain no language that
would invalidate or remove the insurer’s duty to defend or indemnify for claims or suits expressly
excluded from coverage. Policy shall specifically provide for a duty to defend on the part of the
insurer.

If Contractor maintains broader coverage and/or higher limits than the minimums shown
above, City requires and shall be entitled to the broader coverage and/or the higher limits
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maintained by Contractor. Any available insurance proceeds in excess of the specified minimum
limits of insurance and coverage shall be available to City.

5.2  General Insurance Requirements.

(a) Subcontractors. Contractor shall include all subcontractors as insureds
under its policies or shall furnish separate certificates and certified endorsements for each
subcontractor. All coverages for subcontractors shall include all of the requirements stated herein.

(b) Proof of Insurance. Contractor shall provide certificates of insurance and
endorsements to City as evidence of the insurance coverages required herein, along with a waiver
of subrogation endorsement for workers’ compensation. Insurance certificates and endorsements
must be approved by City’s Risk Manager prior to commencement of performance. Current
certification of insurance shall be kept on file with City at all times during the term of this
Agreement, City reserves the right to require complete, certified copies of all required insurance
policies, at any time.

(c) Duration of Coverage. Contractor shall procure and maintain for the
duration of this Agreement insurance against claims for injuries to persons or damages to property,
which may arise from or in connection with the performance of the Services hereunder by
Contractor, its agents, representatives, employees or subcontractors.

(d) Primary/noncontributing. Coverage provided by Contractor shall be
primary and any insurance or self-insurance procured or maintained by City shall not be required
to contribute with it. The limits of insurance required herein may be satisfied by a combination of
primary and umbrella or excess insurance. Any umbrella or excess insurance shall contain or be
endorsed to contain a provision that such coverage shall also apply on a primary and non-
contributory basis for the benefit of City before the City’s own insurance or self-insurance shall
be called upon to protect it as a named insured.

(e) City’s Rights of Enforcement. In the event any policy of insurance required
under this Agreement does not comply with these specifications or is canceled and not replaced,
City has the right but not the duty to obtain the insurance it deems necessary and any premium
paid by City will be promptly reimbursed by Contractor or City will withhold amounts sufficient
to pay premium from Contractor payments. In the alternative, City may cancel this Agreement.

(H Waiver of Subrogation. All insurance coverage maintained or procured
pursuant to this agreement shall be endorsed to waive subrogation against City, its elected or
appointed officers, agents, officials, employees and volunteers or shall specifically aliow
Contractor or others providing insurance evidence in compliance with these specifications to waive
their right of recovery prior to a loss. Contractor hereby waives its own right of recovery against
City, and shall require similar written express waivers and insurance clauses from each of its
subcontractors.

(g)  Enforcement of Contract Provisions (non-estoppel). Contractor
acknowledges and agrees that any actual or alleged failure on the part of the City to inform
Contractor of non-compliance with any requirement imposes no additional obligations on the City
nor does it waive any rights hereunder.
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(h)  Requirements Not Limiting. Requirements of specific coverage features or
limits contained in this section are not intended as a limitation on coverage, limits or other
requirements, or a waiver of any coverage normally provided by any insurance. Specific reference
to a given coverage feature is for purposes of clarification only as it pertains to a given issue and
is not intended by any party or insured to be all inclusive, or to the exclusion of other coverage, or
a waiver of any type. If the Contractor maintains higher limits than the minimums shown above,
the City requires and shall be entitled to coverage for the higher limits maintained by the
Contractor. Any available insurance proceeds in excess of the specified minimum limits of
msurance and coverage shall be available to the City.

(1) Notice of Cancellation. Contractor agrees to oblige its insurance agent or
broker and insurers to provide to City with a thirty (30) day notice of cancellation (except for
nonpayment for which a ten (10) day notice is required) or nonrenewal of coverage for each
required coverage.

() Additional Insured Status. General and auto liability policies shall provide
or be endorsed to provide that City and its officers, officials, employees, and agents, and volunteers
shall be additional insureds under such policies. This provision shall also apply to any
excess/umbrella liability policies.

(k)  Prohibition of Undisclosed Coverage Limitations. None of the coverages
required herein will be in compliance with these requirements if they include any limiting
endorsement of any kind that has not been first submitted to City and approved of in writing.

) Separation of Insureds. A severability of interests provision must apply for
all additional insureds ensuring that Contractor’s insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to the insurer’s limits of
liability. The policy(ies) shall not contain any cross-liability exclusions.

(m) Pass Through Clause. Contractor agrees to ensure that its subconsultants,
subcontractors, and any other party involved with the project who is brought onto or involved in
the project by Contractor, provide the same minimum insurance coverage and endorsements
required of Contractor. Contractor agrees to monitor and review all such coverage and assumes all
responsibility for ensuring that such coverage is provided in conformity with the requirements of
this section. Contractor agrees that upon request, all agreements with consultants, subcontractors,
and others engaged in the project will be submitted to City for review.

(n) Agency’s Right to Revise Specifications. The City reserves the right at any
time during the term of the contract to change the amounts and types of insurance required by
giving the Contractor minety (90) days advance written notice of such change. If such change
results in substantial additional cost to the Contractor, the City and Contractor may renegotiate
Contractor’s compensation.

() Self-Insured Retentions. Any self-insured retentions must be declared to
and approved by City. City reserves the right to require that self-insured retentions be eliminated,
lowered, or replaced by a deductible. Self-insurance will not be considered to comply with these
specifications unless approved by City.
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3)] Timely Notice of Claims. Contractor shall give City prompt and timely
notice of claims made or suits instituted that arise out of or result from Contractor’s performance
under this Agreement, and that involve or may involve coverage under any of the required liability
policies.

(q)  Additional Insurance. Contractor shall also procure and maintain, at its own
cost and expense, any additional kinds of insurance, which in its own judgment may be necessary
for its proper protection and prosecution of the work.

5.3 Indemnification.

Contractor shall indemnify, defend with legal counsel approved by City, and hold harmless
City, its officers, officials, employees and volunteers (each, an “Indemnitee”) from and against all
liability, loss, damage, expense, cost (including without limitation reasonable legal counsel fees,
expert fees and all other costs and fees of litigation) of every nature arising out of or in connection
with Contractor's performance of work under this Agreement or its failure to comply with any of
its obligations contained in this Agreement, except such loss or damage which is caused by the
sole or active negligence or willful misconduct of the City. Should conflict of interest principles
preclude a single legal counsel from representing both City and Contractor, or should City
otherwise find Contractor’s legal counsel unacceptable, then Contractor shall reimburse the City
its costs of defense, including without limitation reasonable legal counsels fees, expert fees and all
other costs and fees of litigation. The Contractor shall promptly pay any final judgment rendered
against the City (and its officers, officials, employees and volunteers) with respect to claims
determined by a trier of fact to have been the result of the Contractor’s negligent, reckless or
wrongful performance. It is expressly understood and agreed that the foregoing provisions are
intended to be as broad and inclusive as is permitted by the law of the State of California and will
survive termination of this Agreement.

Contractor obligations under this section apply regardless of whether or not such claim,
charge, damage, demand, action, proceeding, loss, stop notice, cost, expense, judgment, civil fine
or penalty, or liability was caused in part or contributed to by an Indemnitee. However, without
affecting the rights of City under any provision of this Agreement, Contractor shall not be required
to indemnify and hold harmless City for liability attributable to the active negligence of City,
provided such active negligence is determined by agreement between the parties or by the findings
of a court of competent jurisdiction. In instances where City is shown to have been actively
negligent and where City’s active negligence accounts for only a percentage of the liability
involved, the obligation of Contractor will be for that entire portion or percentage of liability not
attributable to the active negligence of City.

5.4  Notification of Third-Party Claims.

City shall timely notify Contractor of the receipt of any third-party claim relating to the
work under this Agreement. City shall be entitled to recover from Contractor its reasonable costs
incurred in providing such notification.
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5.5  Performance and Payment Bonds.

Concurrently with execution of this Agreement, Contractor shall deliver to the City all of
the following bonds if the Contract Sum should exceed $25,000:

(a) A performance bond securing the faithful performance of this Agreement,
in an amount not less than 100% of the total compensation for this Agreement, as stated in Section
2.1.

{b) A payment bond, securing the payment of all persons furnishing labor
and/or materials in connection with the work under this Agreement, in an amount not less than
100% of the total compensation for this Agreement, as stated in Section 2.1.

All bonds shall be on the applicable forms provided in Exhibit “D” and Exhibit “E”
attached hereto and made part hereof. The bonds shall each contain the original notarized signature
of an authorized officer of the surety and affixed thereto shall be a certified and current copy of
his/her power of attorney. The bonds shall be unconditional and remain in force during the entire
term of the Agreement until released pursuant to Section 5.7 hereof.

5.6  Sufficiency of Insurer or Surety.

Insurance and bonds required by this Agreement shall be satisfactory only if issued by
companies qualified to do business in California, rated “A” or better in the most recent edition of
Best’s Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a
financial category Class VII or better. If the City determines that the work to be performed under
this Agreement creates an increased or decreased risk of loss to the City, the Contractor agrees that
the minimum limits of the insurance policies and the bonds may be changed accordingly upon
receipt of written notice from the City’s Risk Manager.

5.7 Release of Securities.

City shall release the performance bond and payment bond when the following have
occurred:

(a) Contractor has made a written request for release and provided evidence of
satisfaction of all other requirements under Article 5 of this Agreement;

(b) the Project has been accepted; and

(c) after passage of the time within which lien claims are required to be made
pursuant to applicable laws; if lien claims have been timely filed, City shall hold the payment bond
until such claims have been resolved, Contractor has provided statutory bond, or otherwise as
required by applicable law.
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ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Contractor shall keep, and require subcontractors to keep, such ledgers, books of accounts,
invoices, vouchers, canceled checks, reports, studies, certified and accurate copies of payroll
records in compliance with all applicable laws, or other documents relating to the disbursements
charged to City and services performed hereunder (the “books and records™), as shall be necessary
to perform the services required by this Agreement and enable the Project Manager to evaluate the
performance of such services. Any and all such documents shall be maintained in accordance with
generally accepted accounting principles and shall be complete and detailed. The Project Manager
shall have full and free access to such books and records at all times during normal business hours
of City, inchuding the right to inspect, copy, audit and make records and transcripts from such
records. Such records shall be maintained for a period of 3 years following completion of the
services hereunder, and the City shall have access to such records in the event any audit is required.
In the event of dissolution of Contractor’s business, custody of the books and records may be given
to City, and access shall be provided by Contractor’s successor in interest. Notwithstanding the
above, the Contractor shall fully cooperate with the City in providing access to the books and
records if a public records request is made and disclosure is required by law including but not
limited to the California Public Records Act.

6.2  Reports.

Contractor shall periodically prepare and submit to the Project Manager such reports
concerning the performance of the services required by this Agreement as the Project Manager
shall require. Contractor hereby acknowledges that the City is greatly concerned about the cost of
work and services to be performed pursuant to this Agreement. For this reason, Contractor agrees
that if Contractor becomes aware of any facts, circumstances, techniques, or events that may or
will materially increase or decrease the cost of the work or services contemplated herein,
Contractor shall promptly notify the Project Manager of said fact, circumstance, technique or event
and the estimated increased or decreased cost related thereto.

6.3  Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Contractor, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Project
Manager or upon the termination of this Agreement, and Contractor shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Contractor will be at the City’s sole risk and without
liability to Contractor, and Contractor’s guarantee and warranties shall not extend to such use,
reuse or assignment. Contractor may retain copies of such documents for its own use. Contractor
shall have an unrestricted right to use the concepts embodied therein. All subcontractors shall
provide for assignment to City of any documents or materials prepared by them, and in the event
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Contractor fails to secure such assignment, Contractor shall indemnify City for all damages
resulting therefrom. Moreover, Contractor with respect to any documents and materials that may
qualify as “works made for hire” as defined in 17 U.S.C. § 101, such documents and materials are
hereby deemed “works made for hire” for the City.

6.4  Confidentiality and Release of Information.

(a) Information gained or work product produced by Contractor in performance
of this Agreement shall be considered confidential, unless such information is in the public domain
or already known to Contractor, Contractor shall not release or disclose any such information or
work product to persons or entities other than City without prior written authorization from the
Project Manager.

(b) Contractor, its officers, employees, agents or subcontractors, shall not,
without prior written authorization from the Project Manager or unless requested by the City
Attorney, voluntarily provide documents, declarations, letters of support, testimony at depositions,
response to interrogatories or other information concerning the work performed under this
Agreement. Response to a subpoena or court order shall not be considered “voluntary” provided
Contractor gives City notice of such court order or subpoena,

{c) If Contractor, or any officer, employee, agent or subcontractor of
Contractor, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Contractor for any damages, costs and
fees, including attorneys’ fees, caused by or incurred as a result of Contractor’s conduct.

(dy  Contractor shall promptly notify City should Contractor, its officers,
employees, agents or subcontractors be served with any summons, complaint, subpoena, notice of
deposition, request for documents, interrogatories, request for admissions or other discovery
request, court order or subpoena from any party regarding this Agreement and the work performed
there under. City retains the right, but has no obligation, to represent Contractor or be present at
any deposition, hearing or similar proceeding. Contractor agrees to cooperate fully with City and
to provide City with the opportunity to review any response to discovery requests provided by
Contractor. However, this right to review any such response does not imply or mean the right by
City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT; DEFAULT, SUSPENSION AND
TERMINATION

71 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Los Angeles, State of California, or any other
appropriate court in such county, and Contractor covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S, District
Court, venue shall lie exclusively in the Eastern District of California, in the County of Los
Angeles, State of California.
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7.2 Default of Contractor.

Contractor’s failure to comply with the provisions of this Agreement shall constitute a
default. In the event that Contractor is in default for cause under the terms of this Agreement, City
shall have no obligation or duty to continue compensating Contractor for any work performed after
the date of defaunlt and can terminate or suspend this Agreement immediately by written notice to
Contractor. If the Project Manager determines that Contractor is in default in the performance of
any of the terms or conditions of this Agreement, the Project Manager shall cause to be served
upon Contractor a written notice of the default, Contractor shall have ten (10) days after service
upon it of said notice in which to cure the default by rendering a satisfactory performance. In the
event that Contractor fails to cure its default within such period of time, the City shall have the
right, notwithstanding any other provision of this Agreement, to terminate this Agreement without
further notice and without prejudice to any other remedy to which it may be entitled at law, in
equity or under this Agreement.

7.3  Suspension and Termination.

(a) The City may at any time, for any reason, with or without cause, suspend
this Agreement, or any portion hereof, by serving upon Contractor at least ten (10) days prior
written notice. Upon receipt of said notice, Contractor shall immediately cease all work under this
Agreement, unless the notice provides otherwise. If the City suspends a portion of this Agreement
such suspension shall not make void or invalidate the remainder of this Agreement.

(b) This Agreement may be terminated by either party for cause. The City may
terminate this Agreement without cause upon thirty (30) days’ written notice of termination. Upon
termination, Contractor shall be entitled to compensation for completion of any portion of the
Project accepted by City up to the effective date of termination unless any portion of the Project is
accepted by City after termination in which event Contractor shall be paid for such completed
portion.

7.4 Dispute Resclution Process.

Section 20104 ef seq. of the California Public Contract Code prescribes a process utilizing
informal conferences, non-binding judicial-supervised mediation, and judicial arbifration to
resolve disputes on construction claims of $375,000 or less. Section 9204 of the Public Contract
Code prescribes a process for negotiation and mediation to resolve disputes on construction claims.
The intent of this Section is to implement Sections 20104 ef seq. and Section 9204 of the California
Public Contract Code. This Section shall be construed to be consistent with said statutes.

For purposes of these procedures, “claim” means a separate demand by the Contractor,
after the City has denied Contractor’s timely and duly made request for payment for extra work
and/or a time extension, for (A) a time extension, (B) payment of money or damages arising from
work done by or on behalf of the Contractor pursuant to the Agreement and payment of which is
not otherwise expressly provided for or the Contractor is not otherwise entitled to, or (C) an amount
the payment of which is disputed by the City.

The following requirements apply to all claims to which this section applies:
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(a) Claim Submittal. The claim shall be in writing and include the documents
necessary to substantiate the claim. Claims governed by this procedure must be filed on or before
the date of final payment. Nothing in this section is intended to extend the time [imit or supersede
notice requirements otherwise provided in the Agreement for the filing of claims, including all
requirements pertaining to compensation or payment for extra work, disputed work, and/or
changed conditions. Failure to follow such contractual requirements shall bar any claims or
subsequent lawsuits for compensation or payment thereon.

(b) Supporting Documentation. The Contractor shall submit all claims in the
following format:

) Summary of the claim, including references to the specific Contract
Document provisions upon which the claim is based.

(ii)  List of documents relating to claim: (a) Specifications, (b)
Drawings, (¢) Clarifications (Requests for Information), (d) Schedules, and (e) Other.

(iii)  Chronology of events and correspondence related to the claim.
(iv)  Statement of grounds for the claim.

(v) Analysis of the claim’s cost, if any.

(vi)  Analysis of the claim’s time/schedule impact, if any.

(c) City’s Response. Upon receipt of a claim pursuant to this section, City shall
conduct a reasonable review of the claim and, within a period not to exceed 45 days, shall provide
the Contractor a written statement identifying what portion of the claim is disputed and what
portion is undisputed. Any payment due on an undisputed portion of the claim will be processed
and made within 60 days after the City issues its written statement.

(i) If the City needs approval from the City Council to provide the
Contractor a written statement identifying the disputed portion and the undisputed portion of the
claim, and the City Council does not meet within the 45 days or within the mutually agreed to
extension of time following receipt of a claim sent by registered mail or certified mail, return
receipt requested, the City shall have up to three days following the next duly publicly noticed
meeting of the City Council after the 45-day period, or extension, expires to provide the Contractor
a written statement identifying the disputed portion and the undisputed portion.

(il)  Within 30 days of receipt of a claim, the City may request in writing
additional documentation supporting the claim or relating to defenses or claims the City may have
against the Contractor. If additional information is thereafter required, it shall be requested and
provided pursuant to this subdivision, upon mutual agreement of City and the Contractor.

(1i)  The City’s written response to the claim, as further documented,
shall be submitted to the Contractor within 30 days (if the claim is less than $50,000, within 15
days) after receipt of the further documentation, or within a period of time no greater than that
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taken by the Contractor in producing the additional information or requested documentation,
whichever is greater.

(d)  Meet and Confer. Ifthe Contractor disputes the City’s written response, or
the City fails to respond within the time prescribed, the Contractor may so notify the City, in
writing, either within 15 days of receipt of the City’s response or within 15 days of the City’s
failure to respond within the time prescribed, respectively, and demand an informal conference to
meet and confer for settlement of the issues in dispute. Upon receipt of a demand, the City shall
schedule a meet and confer conference within 30 days for settlement of the dispute.

(e) Mediation. Within 10 business days following the conclusion of the meet
and confer conference, if the claim or any portion of the claim remains in dispute, the City shall
provide the Contractor a written statement identifying the portion of the claim that remains in
dispute and the portion that is undisputed. Any payment due on an undisputed portion of the claim
shall be processed and made within 60 days after the City issues its written statement. Any disputed
portion of the claim, as identified by the contractor in writing, shall be submitted to nonbinding
mediation, with the City and the Contractor sharing the associated costs equally. The City and
Contractor shall mutually agree to a mediator within 10 business days after the disputed portion of
the claim has been identified in writing, unless the parties agree to select a mediator at a later time.

(1) If the parties cannot agree upon a mediator, each party shall select a
mediator and those mediators shall select a qualified neutral third party to mediate with regard to
the disputed portion of the claim. Each party shall bear the fees and costs charged by its respective
mediator in connection with the selection of the neutral mediator.

(ii)  For purposes of this section, mediation includes any nonbinding
process, including, but not imited to, neutral evaluation or a dispute review board, in which an
independent third party or board assists the parties in dispute resolution through negotiation or by
issuance of an evaluation. Any mediation utilized shall conform to the timeframes in this section.

(iii)  Unless otherwise agreed to by the City and the contractor in writing,
the mediation conducted pursuant to this section shall excuse any further obligation under Public
Contract Code Section 20104.4 to mediate after litigation has been commenced.

(iv)  All wnresolved claims shall be considered jointly in a single
mediation, unless a new unrelated claim arises after mediation is completed.

63 City’s Responses. The City’s failure to respond to a claim from the
Contractor within the time periods described in this section or to otherwise meet the time
requirements of this section shall result in the claim being deemed rejected in its entirety. A claim
that is denied by reason of the City’s failure to have responded to a claim, or its failure to otherwise
meet the time requirements of this section, shall not constitute an adverse finding with regard to
the merits of the claim or the responsibility of qualifications of the Contractor. City’s failure to
respond shall not waive City’s rights to any subsequent procedures for the resolution of disputed
claims.

(g) Government Code Claims. If following the mediation, the claim or any
portion remains in dispute, the Contractor must comply with the claim procedures set forth in
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Government Code Section 900 ef seq. prior to filing any lawsuit against the City. Such
Government Code claims and any subsequent lawsuit based upon the Government Code claims
shall be limited to those matters that remain unresolved after all procedures pertaining to extra
work, disputed work, construction claims, and/or changed conditions, including any required
mediation, have been followed by Contractor. If no such Government Code claim is submitted,
or if the prerequisite contractual requirements are not satisfied, no action against the City may be
filed. A Government Code claim must be filed no earlier than the date that Contractor completes
all contractual prerequisites to filing a Government Code claim, including any required mediation.
A Government Code claim shall be inclusive of all unresolved claims unless a new unrelated claim
arises after the Government Code claim is submitted. For purposes of Government Code Section
900 ef seq., the running of the period of time within which a claim must be filed shall be tolled
from the time the Contractor submits his or her written claim to the City until the time the claim is
denied, including any period of time utilized by the meet and confer conference or mediation that
does not result in a complete resolutions of all claims.

(h) Civil Actions for Claims of $375,000 or Less. The following procedures
are established for all civil actions filed to resolve claims totaling $375,000 or less:

(i) Within 60 days, but no earlier than 30 days, following the filing or
responsive pleadings, the court shall submit the matter to non-binding mediation unless waived by
mutual stipulation of both parties or unless mediation was held prior to commencement of the
action in accordance with Public Contract Code section 9204 and the procedures in this Section.
The mediation process shall provide for the selection within 15 days by both parties of a
disinterested third person as mediator, shall be commenced within 30 days of the submittal, and
shall be concluded within 15 days from the commencement of the mediation unless a time
requirement is extended upon a good cause showing to the court or by stipulation of both parties.
If the parties fail to select a mediator within the 15-day period, either party may petition the court
to appoint the mediator.

(ii)  If the matter remains in dispute, the case shall be submitted to
judicial arbitration pursuant to Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part
3 of the Code of Civil Procedure, notwithstanding Section 1141.11 of that code. The Civil
Discovery Act (Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil
Procedure) shall apply to any proceeding brought under this subdivision consistent with the rules
pertaining to judicial arbitration.

(iif) Upon stipulation of the parties, arbitrators appointed for these
purposes shall be experienced in construction law, and, upon stipulation of the parties, mediators
and arbitrators shall be paid necessary and reasonable hourly rates of pay not to exceed their
customary rate, and such fees and expenses shall be paid equally by the parties, except in the case
of arbitration where the arbitrator, for good cause, determines a different division.

(iv)  In addition to Chapter 2.5 (commencing with Section 1141.10) of
Title 3 of Part 3 of the Code of Civil Procedure, any party who after receiving an arbitration award
requests a trial de novo but does not obtain a more favorable judgment shall, in addition to payment
of costs and fees under that chapter, pay the attorney's fees of the other party arising ouf of the trial
de novo.
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7.5 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by any
party of any breach of the provisions of this Agreement shall not constitute a waiver of any other
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.
Acceptance by City of any work or services by Contractor shall not constitute a waiver of any of
the provisions of this Agreement. No delay or omission in the exercise of any right or remedy by
a non-defaulting party on any default shall impair such right or remedy or be construed as a waiver.
Any waiver by either party of any default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

7.6  Rights and Remedies Are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.

7.7 Unfair Business Practices Claims,

Pursuant to Public Contract Code section 7103.5, in entering into this Agreement,
Contractor offers and agrees to assign to the City all rights, title, and interest in and to all causes
of action it may have under Section 4 of the Clayton Act (15 U.S.C. § 15) or under the Cartwright
Act (Chapter 2, (commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services or materials related to this
Agreement. This assignment shall be made and become effective at the time the City tenders final
payment to the Contractor without further acknowledgment by the Parties.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION
8.1  Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Contractor, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Contractor or to its successor, or for breach of any obligation of the terms
of this Agreement.

8.2 Conflict of Interest.

Contractor covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Contractor’s performance of services under this
Agreement. Contractor further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Project Manager. Contractor agrees to at all times avoid
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conflicts of interest or the appearance of any conflicts of interest with the interests of City in the
performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which affects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any State
statute or regulation. The Contractor warrants that it has not paid or given and will not pay or give
any third party any money or other consideration for obtaining this Agreement.

8.3  Covenant Against Discrimination.

Contractor covenants that, by and for itself, its heirs, executors, assigns, and all persons
clatming under or through them, there shall be no discrimination against or segregation of, any
person or group of persons on account of race, color, creed, religion, sex, gender, sexual
orientation, marital status, national origin, ancestry, or other protected class in the performance of
this Agreement. Contractor shall take affirmative action to insure that applicants are employed and
that employees are treated during employment without regard to their race, color, creed, religion,
sex, gender, sexual orientation, marital status, national origin, ancestry, or other protected class.

8.4 Unauthorized Aliens.

Contractor hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C. § 1101 er seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Contractor so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should any liability or sanctions be imposed against City for such use of unauthorized aliens,
Contractor hereby agrees to and shall reimburse City for the cost of all such liabilities or sanctions
imposed, together with any and all costs, including attorneys’ fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1  Provisions Required By Law.

Each and every provision of law and clause required by law to be inserted in this Agreement
shall be deemed to be inserted herein, and the Agreement shall be read and enforced as though it
were included herein. If through mistake or otherwise any such provision is not inserted, or is not
correctly inserted, then upon application of either party, the contract shall forthwith be physically
amended to make such insertion or correction,

92 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the Interim Director
of Engineering/Building Official and to the attention of the Project Manager (with her/his name
and City title), City of [rwindale, 5050 N. Irwindale Ave, [rwindale, California 91706 and in the
case of the Contractor, to the person(s) at the address designated on the execution page of this
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Agreement. Either party may change its address by notifying the other party of the change of
address in writing. Notice shall be deemed communicated at the time personally delivered or in
seventy-two (72) hours from the time of mailing if mailed as provided in this Section.

9.3  Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.4  Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.5  Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It 1s understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement, No amendment to or modification
of this Agreement shall be valid unless made in writing and approved by the Contractor and by the
City Council. The parties agree that this requirement for written modifications cannot be waived
and that any attempted waiver shall be void.

9.6 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are
hereby declared as severable and shall be interpreted to carry out the intent of the parties hereunder
unless the invalid provision is so material that its invalidity deprives either party of the basic benefit
of their bargain or renders this Agreement meaningless.

9.7  Warranty & Representation of Non-Collusion.

No official, officer, or employee of City has any financial interest, direct or indirect, in this
Agreement, nor shall any official, officer, or employee of City participate in any decision relating
to this Agreement which may affect his’her financial interest or the financial interest of any
corporation, partnership, or association in which (s)he is directly or indirectly interested, or in
violation of any corporation, partnership, or association in which (s)he is directly or indirectly
interested, or in violation of any State or municipal statute or regulation. The determination of
“financial interest” shall be consistent with State law and shall not include interests found to be
“remote” or “noninterests” pursuant to Government Code Sections 1091 or 1091.5. Contractor
warrants and represents that it has not paid or given, and will not pay or give, to any third party
including, but not limited to, any City official, officer, or employee, any money, consideration, or
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other thing of value as a result or consequence of obtaining or being awarded any agreement.
Contractor further warrants and represents that (s)he/it has not engaged in any act(s), omission(s),
or other conduct or collusion that would result in the payment of any money, consideration, or
other thing of value to any third party including, but not limited to, any City official, officer, or
employee, as a result of consequence of obtaining or being awarded any agreement. Contractor is
aware of and understands that any such act(s), omission(s) or other conduct resulting in such
payment of money, consideration, or other thing of value will render this Agreement void and of
no force or effect.

Contractor’s Authorized Initials

9.8  Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iit) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date

and year first-above written.

CITY:

CITY OF IRWINDALE, a California
charter city

William K Tam,
Interim Director of Engineering/
Building Official

ATTEST:

Laura M. Nieto, Chief Deputy City Clerk

APPROVED AS TO FORM:
ALESHIRE & WYNDER, LLP

Adrian Guerra, City Attorney

CONTRACTOR:

Vance Corporation

By:
Name: Derek Ritarita
Title: President

By:
Name:
Title:

Address: Vance Corporation
P.O. Box 575
Beaumont, CA 92223

*Two corporate officer signafures required when Contractor is a corporation, with one signature required
from each of the following groups: 1) Chairman of the Board, President or any Vice President; and 2) Secretary,
any Assistant Secretary, Chief Financial Officer or any Assistant Treasurer. CONTRACTOR’S
SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE ATTESTATIONS SHALL BE
INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF INCORPORATION, OR OTHER
RULES OR REGULATIONS APPLICABLE TO CONTRACTOR’S BUSINESS ENTITY.

61005.0006/866943.1
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On , 2023 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person{s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
O INDIVIDUAL
1 CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

O PARTNER(S) [T LIMITED
1 GENERAL NUMBER OF PAGES

1 ATTORNEY-IN-FACT
1 TRUSTEE(S)
i GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On , 2023 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature;

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent frandulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
1 INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

M PARTNER(S) [ LIMITED
[1 GENERAL NUMBER. OF PAGES

1 ATTORNEY-IN-FACT
M TRUSTEE(S)
] GUARDIAN/CONSERVATOR
1 OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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IL

111,

EXHIBIT A
SCOPE OF SERVICES

Contractor will perform construction services related to the 2022-2023 Resurfacing
Project, which is identified in the City’s Capital Improvement Program, including,
but not limited to, the following (herein after referred to collectively as “Services”):

As part of the Construction Services, Contractor will deliver the following tangible
work products to the City:
A. Resurface Martinez Street, Baca Avenue, Sabre Lane, Calle Del Sur, Calle
Breceda, Nora Avenue, Calle Burrola and Fraijo Avenue.
B. Remove existing and restripe pavement markings at Arrow Highway and
Irwindale Avenue intersection.
C. Remove existing and construct new sidewalk panels on Azusa Canyon Road,
Cypress Street and Calle Burrola.

All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.
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EXHIBIT B
SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)
If the Parties wish to revise provisions in the Agreement above (from page I through the

signature page), then the revisions shall be presented in this Exhibit B, with deletions shown in
strike-through and additions shown in bold and italics.
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EXHIBIT C

SCHEDULE OF COMPENSATION

I. Contractor shall complete work for the Project in accordance with the following:

DESCRIPTION QUANTITY PRICE
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IL The City will compensate Contractor for work performed and expenses incurred
toward completion of the Project upon submission of a valid invoice. In addition to
what is required under Section 2.2 of the Agreement, each invoice is to include:

A

B
C.
D

Line items for all personnel describing the work performed.
Line items for all materials and equipment properly charged to the Project.
Line items for the price and quantity of all materials, equipment and work.,

Line items for all other approved reimbursable expenses claimed, with supporting
documentation.

Line items for all approved subcontractor labor, supplies, equipment, materials, and
travel properly charged to the Project.

III.  The total compensation for the Project shall not exceed $394,774.10 as provided in

Section 2.1 of

01005.0006/866943.1
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EXHIBIT D

PERFORMANCE BOND
PROJECT NO.

We, , as Principal, and , as Surety, jointly and severally, firmly bind
ourselves, our heirs, representatives, successors and assigns, as set forth herein, to the City of
Irwindale (“City”) for payment of the penal sum of U.S. Dollars and _ Cents
& ). City and Principal have entered into an agreement, or are about to enter into the
agreement attached hereto and incorporated by reference herein, for completion of public works
for the property(ies) referenced in said agreement. Surety herein approves of the terms and
conditions of said agreement and binds itself to faithfully perform the obligations of Principal
therein if Principal fails to so perform. Surety acknowledges that the agreement herein referenced
shall be that document as executed by City and Principal.

THE CONDITION OF THIS OBLIGATION IS SUCH that if the Principal shall in all things stand
to and abide by, and well and truly keep and perform all of the covenants, conditions, and
provisions in said agreement, and any alteration thereof made as therein provided, on Principal's
part to be kept and performed at the time and in the manner therein specified, and shall indemnify
and save harmless the City, City’s engineer, and their consultants, and each of their officials,
directors, officers, employees and agents, as therein stipulated, then this obligation shall become
null and void; otherwise, it shall be and remain in full force and effect.

Surety agrees that should it fail to take over and diligently perform the agreement upon Principal's
detfault after notice and within the time specified in the agreement, Surety will promptly on demand
deposit with City such amount as City may reasonably estimate as the cost of completing all of
Principal's obligations. Surety's obligation for payment herein shall exist, notwithstanding any
controversy between Principal and City regarding Principal's failure under the agreement, and
payment by Surety should be conclusively presumed between the parties herein to relieve, as
demanded, Surety's obligations herein and shall be deemed proper payment as between Principal
and Surety,

Surety agrees that no change, extension of time, alteration, or addition to the terms of the
agreement, or the work to be performed thereunder or the plans and specifications, or any matters
unknown to Surety which may affect Surety’s risk shall in any wise affect its obligation on this
bond, and it does thereby waive notice thereof.

Principal and Surety agree that if the City is required to engage the services of an attorney in

connection with the enforcement of this bond, each shall pay City's reasonable attorneys’ fees
incurred, with or without suit, in addition to the above sum.
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Executed this day of ,

Seal of Corporation

By:
Authorized Representative of Principal

Title:

(ATTACH ACKNOWLEDGEMENT OF AUTHORIZED REPRESENTATIVES)
Any claims under this bond may be addressed to: (check one)

Surety's agent for service
of process in California: ()

[name of surety company]

Name Street Number
Street Number City and State
City and State Telephone Number
Telephone Number

By:

Attorney in Fact or other
Representative

(ATTACH ACKNOWLEDGEMENT OF AUTHORIZED REPRESENTATIVE)

Furnish the name, address and phone number of the company agent as well as the surety company.

Sureties must be authorized to do business in and have an agent for service of process in California
and be on the accredited list of the United States Treasury Department (their bonds will be limited
to such amounts as would be acceptable to the Treasury Department), and otherwise meet the
requirements of the agreement.
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EXHIBIT E

PAYMENT BOND
PROJECT NO.

We, , as Principal, and , as Surety, jointly and severally, firmly bind
ourselves, our heirs, representatives, successors and assigns, as set forth herein, to the City of
Irwindale (“City”™) and those for whose benefit this bond insures in the sum of
U.S. Dollars and Cents ($ ). City and Principal have entered into an agreement,
or are about to enter into the agreement attached hereto and incorporated by reference herein, for
completion of public works for the property(ies) referenced in said agreement. Surety herein
approves of the terms and conditions of said agreement and binds itself to faithfully perform the
obligations of Principal therein if Principal fails to so perform. Surety acknowledges that the
agreement herein referenced shall be that document as executed by City and Principal. If Principal
or any of Principal’s contractors or subcontractors, fails to pay any of the persons named in Section
9000 er seq. of the California Civil Code employed in the performance of the agreement for
materials furnished or for labor thereon of any kind, or for amounts due under the Unemployment
Insurance Code with respect to such work or labor, then Surety shall pay the same in an amount
not exceeding the sum specified above, and also shall pay, in case suit is brought upon this bond,
such reasonable attorneys' fees as shall be fixed by the court.

Surety agrees that it shall pay the amounts due the persons above named and diligently perform
the agreement upon Principal's default after notice and within the time specified in the agreement.
If Surety fails to perform within the times specified in the agreement, Surety shall promptly on
demand deposit with City such amount as City may reasonably estimate as the cost of completing
all of Principal's obligations. Surety's obligation for payment herein shall extend, notwithstanding
any controversy between Principal and City regarding Principal's failure under the agreement.
Principal and Surety agree that any payment by Surety pursuant to this paragraph should be
conclusively presumed between the parties herein to relieve, as demanded, Surety's obligation
herein and shall be deemed proper payment as between Principal and Surety.

This bond shall insure to the benefit of any and all of the persons named in Section 9000 ef seq. of
the California Civil Code so as to give a right of action to them or their assigns in any suit brought
upon this bond.

Surety agrees that no change, extension of time, alteration, or addition to the terms of the
agreement, or the work to be performed thereunder, or the plans and specifications, or any matters
unknown to Surety which might affect Surety's risk, shall in any way affect its obligation on this
bond, and it does hereby waive notice thereof.

Principal and Surety agree that should City become a party to any action on this bond, that each
will also pay City's reasonable attorneys' fees incurred therein in addition to the above sums.
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Executed this day of ,

Seal of Corporation

By:
Authorized Representative of Principal

Title:
(ATTACH ACKNOWLEDGEMENT OF AUTHORIZED REPRESENTATIVES)
Any claims under this bond may be addressed to: (check one)

Surety's agent for service
of process in California: ()

[name of surety]

Name Street Number
Street Number City and State
City and State Telephone Number
Telephone Number

By:

Attorney in Fact or other
Representative

(ATTACH ACKNOWLEDGEMENT OF AUTHORIZED REPRESENTATIVE)

Furnish the name, address and phone number of the company agent as well as the surety company.

Sureties must be authorized to do business in and have an agent for service of process in California
and be on the accredited list of the United States Treasury Department (their bonds will be limited
to such amounts as would be acceptable to the Treasury Department), and otherwise meet the
requirements of the agreement.
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CITY OF IRWINDALE
CONTRACT SERVICES AGREEMENT FOR

CIVIL ENGINEERING CONSULTANT SERVICES
FOR

2022-2023 RESURFACING PROGRAM:
RESIDENTIAL RESURFACING PROJECT — PHASE II; P-1043

THIS PROFESSIONAL SERVICES AGREEMENT (herein “Agreement”) is made and
entered into this 22" day of March, 2023, by and between the CITY OF IRWINDALE, a
California municipal corporation (“City”) and FCG Consultants Inc., 22885 Savi Ranch Parkway,
Suite G, Yorba Linda, CA 92887, (herein “Consultant”).

NOW, THEREFORE, the parties hereto agree as follows:
1. SERVICES OF CONSULTANT

1.1 Scope of Services. In compliance with all of the terms and conditions of
this Agreement, the Consultant shall perform the work or services set forth in the “Scope of
Services” attached hereto as Exhibit “A” and incorporated herein by reference. Consultant
warrants that it has the experience and ability to perform all work and services required hereunder
and that it shall diligently perform such work and services in a professional and satisfactory
manner.

1.2 Compliance With Law. All work and services rendered hereunder shall
be provided in accordance with all ordinances, resolutions, statutes, rules, and regulations of the
City and any Federal, State or local governmental agency of competent jurisdiction.

1.3 Licenses, Permits, Fees and Assessments. Consultant shall obtain at its
sole cost and expense such licenses, permits, and approvals as may be required by law for the
performance of the services required by the Agreement.

1.4 Special Requirements, Additional terms and conditions of this
Agreement, if any, which are made a part hereof are set forth in the “Special Requirements”
attached hereto as Exhibit “B” and incorporated herein by this reference. In the event of a conflict
between the provisions of Exhibit “B” and any other provisions of this Agreement, the provisions
of Exhibit “B” shall govern.

2. COMPENSATION

2.1 Contract Sum. For the services rendered pursuant to this Agreement,
Consultant shall be compensated in accordance with the “Schedule of Compensation” attached
hereto as Exhibit “C” and incorporated herein by this reference, but not exceeding the maximum
contract amount of Eighty-six thousand, two hundred thirty-eight and three cents 03/100 Dollars
($86,238.03) (“Contract Sum™).
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2.2 Invoices. Each month Consultant shall furnish to City an original invoice
for all work performed and expenses incurred during the preceding month in a form approved by
City’s Director of Finance. By submitting an invoice for payment under this Agreement,
Consultant is certifying compliance with all provisions of the Agreement. The invoice shall detail
charges for all necessary and actual expenses by the following categories: labor (by sub-category),
tfravel, materials, equipment, supplies, and sub-contractor contracts. Sub-contractor charges shall
also be detailed by such categories. Consultant shall not invoice City for any duplicate services
performed by more than one person.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, City will use its best efforts to cause Consultant to be paid within forty
five (45) days of receipt of Consultant’s correct and undisputed invoice; however, Consultant
acknowledges and agrees that due to City warrant run procedures, the City cannot guarantee that
payment will occur within this time period. In the event any charges or expenses are disputed by
City, the original invoice shall be returned by City to Consultant for correction and resubmission.
Review and payment by the City of any invoice provided by the Consultant shall not constitute a
waiver of any rights or remedies provided herein or any applicable law.

2.3 Additional Services. City shall have the right at any time during the
performance of the services, without invalidating this Agreement, to order extra work beyond that
specified in the Scope of Services or make changes by altering, adding to or deducting from said
work. No such extra work may be undertaken unless a written order is first given by the Contract
Officer to the Consultant, incorporating therein any adjustment in (i) the Contract Sum for the
actual cost of the extra work, and/or (ii) the time to perform this Agreement, which said
adjustments are subject to the written approval of the Consultant. Any increase in compensation
of up to twenty percent (20%) of the Contract Sum but not exceeding a total contract amount of
seventeen thousand two hundred forty-seven dollars ($17,247) or in the time to perform of up to
ninety (90) days may be approved by the Contract Officer. Any greater increases, taken either
separately or cumulatively, must be approved by the City Council. No claim for an increase in the
Contract Sum or time for performance shall be valid unless the procedures established in this
Section are followed.

3. PERFORMANCE SCHEDULE

3.1 Time of Essence. Time is of the essence in the performance of this

Agreement.

32 Schedule of Performance. Consultant shall commence the services
pursuant to this Agreement upon receipt of a written notice to proceed and shall perform all
services within the time period(s) established in the “Schedule of Performance” attached hereto as
Exhibit “D” and incorporated herein by this reference. When requested by the Consultant,
extensions to the time period(s) specified in the Schedule of Performance may be approved in
writing by the Contract Officer but not exceeding thirty (30) days cumulatively.

3.3 Force Majewre. The time period(s) specified in the Schedule of
Performance for performance of the services rendered pursuant to this Agreement shall be
extended because of any delays due to unforeseeable causes beyond the control and without the
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fault or negligence of the Consultant, including, but not restricted to, acts of God or of the public
enemy, unusually severe weather, fires, earthquakes, floods, epidemics, quarantine restrictions,
riots, strikes, freight embargoes, wars, lifigation, and/or acts of any governmental agency,
including the City, if the Consultant shall within ten (10) days of the commencement of such delay
notify the Contract Officer in writing of the causes of the delay. The Contract Officer shall
ascertain the facts and the extent of delay, and extend the time for performing the services for the
period of the enforced delay when and if in the judgment of the Contract Officer such delay is
justified. The Contract Officer’s determination shall be final and conclusive upon the parties to
this Agreement. In no event shall Consultant be entitled to recover damages against the City for
any delay in the performance of this Agreement, however caused, Consultant’s sole remedy being
extension of the Agreement pursuant to this Section.

3.4 Term. Unless earlier terminated in accordance with Article 7 of this
Agreement, this Agreement shall continue in full force and effect until completion of the services
but not exceeding one (1) year from the date hereof, except as otherwise provided in the Schedule
of Performance (Exhibit “D”).

4. COORDINATION OF WORK

4.1 Representative of Consultant. Mr. A.B. Fakhouri, P.E. is hereby
designated as being the representative of Consultant authorized to act on its behalf with respect to
the work and services specified herein and make all decisions in connection therewith. All
personnel of Consultant and any authorized agents shall be under the exclusive direction of the
representative of Consultant. Consultant shall utilize only competent persomnel to perform
services pursuant to this Agreement. Consultant shall make every reasonable effort to maintain the
stability and continuity of Consultant’s staff and subcontractors, and shall keep City informed of
any changes.

4.2 Contract  Officer. William K. Tam, Interim Director of
Engineering/Building Official [or such person as may be designated by the Interim Director of
Engineering/Building Official] is hereby designated as being the representative the City authorized
to act in its behalf with respect to the work and services specified herein and to make all decisions
i connection therewith (“Contract Officer™).

4.3 Prohibition Against Subcontracting or Assignment. Consultant shall not
contract with any entity to perform in whole or in part the work or services required hereunder
without the express written approval of the City. Neither this Agreement nor any interest herein
may be assigned or transferred, voluntarily or by operation of law, without the prior written
approval of City. Any such prohibited assignment or transfer shall be void.

44 Independent Contractor. Neither the City nor any of its employees shall
have any control over the manner, mode or means by which Consultant, its agents or employees,
perform the services required herein, except as otherwise set forth. Consultant shall perform all
services required herein as an independent contractor of City with only such obligations as are
consistent with that role. Consultant shall not at any time or in any manner represent that it or any
of its agents or employees are agents or employees of City, or that it is a member of a joint
enterprise with City.
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5. INSURANCE AND INDEMNIFICATION

5.1 Required Insurance Policies.

Without limiting Consultant’s indemnification of the City and prior to commencement of
services, Consultant shall obtain, provide and maintain, at its sole cost and expense, in a form and
content satisfactory to City, during the entire term of this Agreement including any extension
thereof, the following policies of insurance:

(a) Comprehensive General Liability Insurance. Consultant shall maintain
commercial general liability insurance with coverage at least as broad as Insurance Services Office
form CG 00 01, in an amount not less than $1,000,000 per occurrence, $2,000,000 general
aggregate, for bodily injury, personal injury, and property damage, including without limitation,
blanket contractual liability. The policy must include contractual liability that has not been
amended. Any endorsement restricting standard ISO “insured contract” language will not be
accepted.

(b} Automobile Liability Insurance. Consultant shall maintain automobile
insurance at least as broad as Insurance Services Office form CA 00 01 covering bodily injury and
property damage for all activities of the Consultant arising out of or in connection with services to
be performed under this Agreement, including coverage for any owned, hired, non-owned or
rented vehicles, in an amount not less than $1,000,000 combined single limit for each accident.

(c) Professional Liability (errors & omissions) Insurance, Consultant shall
maintain professional liability insurance that covers the Services to be performed in connection
with this Agreement, in the minimum amount of $1,000,000 per claim and in the aggregate. Any
policy inception date, continuity date, or retroactive date must be before the effective date of this
agreement and Consultant agrees to maintain continuous coverage through a period no less than
three years after completion of the services required by this Agreement.

(d) Workers’ Compensation Insurance. Consultant shall maintain Workers’
Compensation Insurance (Statutory Limits) and Employer’s Liability Insurance (with limits of at
least $1,000,000).

5.2 Other Provisions or Requirements.

()  Proofof Insurance. Consultant shall provide certificates of insurance to City
as evidence of the insurance coverage required in section 5.1, and for purposes of Workers’
Compensation Insurance Consultant shall submit a Waiver of Subrogation endorsement in favor
of City, its officers, agents, employees and volunteers. Should the Consultant be a sole proprietor,
the Consultant shall complete and submit a declaration of sole proprietors form to the City in licu
of proof of Workers’ Compensation as it not required for sole proprietors. The insurance
certificates and endorsements must be approved by City’s Risk Manager prior to commencement
of performance of services. Current certification of insurance shall be kept on file with City at all
times during the term of this Agreement. City reserves the right to require complete, certified
copies of all required insurance policies, at any time.
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{b) Duration of Coverage. Consultant shall procure and maintain each of the
insurance policies required in Section 5.1 for the duration of the Agreement, and any extension
thereof.

(c) Primary/Noncontributing. Coverage provided by Consultant shall be
primary and any insurance or self-insurance procured or maintained by City shall be excess to the
Consultant’s insurance and shall not contribute with it. The limits of insurance required herein may
be satisfied by a combination of primary and umbrella or excess insurance. Any umbrella or excess
insurance shall contain or be endorsed to contain a provision that such coverage shall also apply
on a primary and non-contributory basis for the benefit of City before the City’s own insurance or
self-msurance shall be called upon to protect it as a named insured.

(d) City’s Rights of Enforcement. In the event any policy of insurance required
under this Agreement does not comply with these specifications or is canceled and not replaced,
City has the right but not the duty to obtain the insurance it deems necessary and any premium
paid by City will be promptly reimbursed by Consultant or City will withhold amounts sufficient
to pay premium from Consultant payments. In the alternative, City may cancel this Agreement,

(e) Acceptable Insurers. All insurance policies shall be issued by an insurance
company currently authorized by the Insurance Commissioner to transact business of insurance or
is on the List of Approved Surplus Line Insurers in the State of California, with an assigned
policyholders® Rating of A- (or higher) and Financial Size Category Class VI (or larger) in
accordance with the latest edition of Best’s Key Rating Guide, unless otherwise approved by the
City’s Risk Manager.

() Waiver of Subrogation. All insurance coverage maintained or procured
pursuant to this Agreement shall be endorsed to waive subrogation against City, its elected or
appointed officers, agents, officials, employees and volunteers or shall specifically allow
Consultant or others providing insurance evidence in compliance with these specifications to
waive their right of recovery prior to a loss. Consultant hereby waives its own right of recovery
against City, and shall require similar written express waivers and insurance clauses from each of
its subconsultants.

(g) Enforcement of Contract Provisions (non estoppel). Consultant
acknowledges and agrees that any actual or alleged failure on the part of the City to inform
Consultant of non-compliance with any requirement imposes no additional obligations on the City
nor does it waive any rights hereunder,

(h) Requirements Not Limiting. Requirements of specific coverage features or
limits contained in this Section are not intended as a limitation on coverage, limits or other
requirements, or a waiver of any coverage normally provided by any insurance, Specific reference
to a given coverage feature is for purposes of clarification only as it pertains to a given issue and
is not intended by any party or insured to be all inclusive, or to the exclusion of other coverage, or
a waiver of any type. If the Consultant maintains higher limits than the minimums shown above,
the City requires and shall be entitled to coverage for the higher limits maintained by the
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Consultant. Any available insurance proceeds in excess of the specified minimum limits of
insurance and coverage shall be available to the City,

(1) Notice of Cancellation. Consultant agrees to oblige its insurance agent or
broker and insurers to provide to City with a thirty (30) day notice of cancellation (except for
nonpayment for which a ten (10) day notice is required) or nonrenewal of coverage for each
required coverage.

() Additional Insured Status. General liability and automobile policies shall
provide or be endorsed to provide that City and its officers, officials, employees, agents, and
volunteers shall be additional insureds under such policies. This provision shall also apply to any
excess/umbrella Hability policies.

(k) Prohibition of Undisclosed Coverage Limitations. None of the coverages
required herein will be in compliance with these requirements if they include any limiting
endorsement of any kind that has not been first submitted to City and approved by the City in
writing.

0 Separation of Insureds. A severability of interests provision must apply for
all additional insureds ensuring that Consultant’s insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with respect to the insurer’s limits of
liability. The policy(ies) shall not contain any cross-liability exclusions.

(m)  Pass Through Clause. Consultant agrees to ensure that its subconsultants,
subcontractors, and any other party involved with the services, which are the subject of this
Agreement, who is brought onto or involved in these services by Consultant, provide the same
minimum insurance coverage and endorsements required of Consultant. Consultant agrees to
monitor and review all such coverage and assumes all responsibility for ensuring that such
coverage 1s provided in conformity with the requirements of this section. Consultant agrees that
upon request, all agreements with consultants, subcontractors, and others engaged in the services
will be submitted to City for review.

(n) City’s Right to Revise Specifications. The City reserves the right at any time
during the term of the Agreement to change the amounts and types of insurance required by giving
the Consultant ninety (90) days advance written notice of such change. If such change results in
substantial additional cost to the Consultant, the City and Consultant may renegotiate Consultant’s
compensation.

(o)  Deductibles/ Self-insured Retentions. Any deductibles and self-insured
retentions must be declared to and approved by City. At the option of the City , either: the insurer
shall reduce or eliminate such deductibles or self-insured retentions with respect to the City, its
officers, officials, employees, agents and volunteers, or the Consultant shall provide a financial
guarantee satisfactory to the City guaranteeing payment of losses and related investigations, claims
administration and defense expense.

() Timely Notice of Claims. Consultant shall give City prompt and timely
notice of claims made or suits instituted that arise out of or result from Consultant’s performance
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under this Agreement, and that involve or may involve coverage under any of the required liability
policies.

{(q¢)  Additional Insurance. Consultant shall also procure and maintain, at its own
cost and expense, any additional kinds of insurance, which in its own judgment may be necessary
for its proper protection and prosecution of the work.

5.3 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemmified Parties™) against, and will hold
and save them and each of them harmless from, any and all actions, either judicial, administrative,
arbitration or regulatory clatms, damages to persons or property, losses, costs, penalties,
obligations, errors, omissions or liabilities whether actual or threatened (herein “claims or
Habilities™) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein of
Consultant, its officers, employees, agents, subcontractors, or invitees, or any individual or entity
for which Consultant is legally liable (“indemnitors™), or arising from Consultant’s or indemnitors’
reckless or willful misconduct, or arising from Consultant’s or indemnitors’ negligent performance
of or negligent failure to perform any term, provision, covenant or condition of this Agreement,
and in connection therewith:

(a) Consultant will defend any action or actions filed in connection with any of
said claims or liabilities and will pay all costs and expenses, including legal costs and attorneys’
fees incurred in connection therewith;

(b Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection with
the negligent performance of or failure to perform such work, operations or activities of Consultant
hereunder; and Consultant agrees to save and hold the City, its officers, agents, and employees
harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to
any action or proceeding filed or prosecuted against Consultant for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and attorneys’
fees.

Consultant shall incorporate similar indemnity agreements with its subcontractors and if it
fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional
services hereunder. The provisions of this Section do not apply to claims or liabilities occurring as
a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent permitted
by law, shall apply to claims and liabilities resulting in part from City’s negligence, except that
design professionals’ indemnity hereunder shall be limited to claims and liabilities arising out of
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the negligence, recklessness or willful misconduct of the design professional. The indemnity
obligation shall be binding on successors and assigns of Consultant and shall survive termination
of this Agreement.

6. RECORDS, REPORTS, AND RELEASE OF INFORMATION

6.1 Records. Consultant shall keep, and require subcontractors to keep, such
ledgers, books of accounts, invoices, vouchers, canceled checks, reports, studies or other
documents relating to the disbursements charged to City and services performed hereunder (the
“books and records™), as shall be necessary to perform the services required by this Agreement
and enable the Contract Officer to evaluate the performance of such services and shall keep such
records for a period of three years following completion of the services hereunder. The Contract
Officer shall have full and free access to such books and records at all times during normal business
hours of City, including the right to inspect, copy, audit and make records and {ranscripts from
such records.

6.2 Reports. Consultant shall periodically prepare and submit to the Contract
Officer such reports concerning the performance of the services required by this Agreement or as
the Contract Officer shall require.

6.3 Confidentiality and Release of Information,

(a) All information gained or work product produced by Consultant in
performance of this Agreement shall be considered confidential, unless such information is in the
public domain or already known to Consultant. Consultant shall not release or disclose any such
information or work product to persons or entities other than the City without prior written
authorization from the Contract Officer.

(b) Consultant shall not, without prior written authorization from the Contract
Officer or unless requested by the City Attorney, voluntarily provide documents, declarations,
letters of support, testimony at depositions, response to interrogatories or other information
concerning the work performed under this Agreement. Response to a subpoena or court order
shall not be considered “voluntary” provided Consultant gives the City notice of such court order
or subpoena.

(c) If Consultant provides any information or work product in violation of this
Agreement, then the City shall have the right to reimbursement and indemnity from Consultant for
any damages, costs and fees, including attorney’s fees, caused by or incurred as a result of
Consultant’s conduct.

(d) Consultant shall promptly notify the City should Consultant be served with
any swmmons, complaint, subpoena, notice of deposition, request for documents, interrogatories,
request for admissions or other discovery request, court order or subpoena from any party
regarding this Agreement and the work performed thereunder. The City retains the right, but has
no obligation, to represent Consultant or be present at any deposition, hearing or similar
proceeding. Consultant agrees to cooperate fully with the City and to provide the City with the
opportunity to review any response to discovery requests provided by Consultant.
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6.4 Ownership of Documents. All studies, surveys, data, notes, computer
files, reports, records, drawings, specifications, maps, designs, photographs, documents and other
materials (the “documents and materials™) prepared by Consultant in the performance of this
Agreement shall be the property of the City and shall be delivered to the City upon request of the
Contract Officer or upon the termination of this Agreement, and Consultant shall have no claim
for further employment or additional compensation as a result of the exercise by the City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder.
Moreover, Consultant with respect to any documents and materials that may qualify as “works
made for hire” as defined 1n 17 U.S.C. § 101, such documents and materials are hereby deemed
“works made for hire” for the City.

7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law. This Agreement shall be interpreted, construed and
governed both as to validity and to performance of the parties in accordance with the laws of the
State of California. Legal actions concerning any dispute, claim or matter arising out of or in
relation to this Agreement shall be instituted in the Superior Court of the County of Los Angeles,
State of California. In the event of litigation in a U.S. District Court, venue shall lie exclusively in
the Central District of California, in the County of Los Angeles, State of California.

7.2 Disputes: Default. In the event that Consultant is in default under the
terms of this Agreement, the City shall not have any obligation or duty to continue compensating
Consultant for any work performed after the date of default. Instead, the City may give notice to
Consultant of the default and the reasons for the default. The notice shall inchude the timeframe
in which Consultant may cure the default. This timeframe is presumptively thirty (30) days, but
may be extended, if circumstances warrant. During the period of time that Consultant is in default,
the City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. If Consultant does not cure the default, the City may take necessary steps to terminate
this Agreement under this Article.

7.3 Legal Action. In addition to any other rights or remedies, either party may
take legal action, in law or in equity, to cure, correct or remedy any default, to recover damages
for any default, to compel specific performance of this Agreement, to obtain declaratory or
injunctive relief, or to obtain any other remedy consistent with the purposes of this Agreement.
Notwithstanding any contrary provision herein, Consultant shall file a statutory claim pursuant to
Government Code Sections 905 et. seq. and 910 et. seq., in order to pursue any legal action under
this Agreement.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.

7.4 Termination Prior to Expiration of Term. This Section shall govern any
termination of this Confract except as specifically provided in the following Section for
termination for cause. The City reserves the right to terminate this Contract at any time, with or
without cause, upon thirty (30) days’ written notice to Consultant, except that where termination
is due to the fault of the Consultant, the period of notice may be such shorter time as may be
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determined by the Contract Officer. In addition, the Consultant reserves the right to terminate this
Contract at any time, with or without cause, upon sixty (60) days’ written notice to City, except
that where termination is due to the fault of the City, the period of notice may be such shorter time
as the Consultant may determine. Upon receipt of any notice of termination, Consultant shall
immediately cease all services hereunder except such as may be specifically approved by the
Contract Officer. Except where the Consultant has initiated termination, the Consultant shall be
entitled to compensation for all services rendered prior to the effective date of the notice of
termination and for any services authorized by the Contract Officer thereafter in accordance with
the Schedule of Compensation or such as may be approved by the Contract Officer. In the event
the Consultant has initiated termination, the Consultant shall be entitled to compensation only for
the reasonable value of the work product actually produced hereunder, but not exceeding the
compensation provided therefore in the Schedule of Compensation Exhibit “C”. In the event of
termination without cause pursuant to this Section, the ferminating party need not provide the non-
terminating party with the opportunity to cure pursuant to Section 7.2.

7.5 Termination for Default of Consultant. If termination is due to the failure
of the Consultant to fulfill its obligations under this Agreement, City may, after compliance with
the provisions of Section 7.2, take over the work and prosecute the same to completion by contract
or otherwise, and the Consultant shall be liable to the extent that the total cost for completion of
the services required hereunder exceeds the compensation herein stipulated (provided that the City
shall use reasonable efforts to mitigate such damages), and City may withhold any payments to
the Consultant for the purpose of set-off or partial payment of the amounts owed the City as
previously stated.

8. MISCELLANEOUS

8.1 Covenant Against Discrimination. Consultant covenants that, by and for
itself, its heirs, executors, assigns and all persons claiming under or through them, that there shall
be no discrimination against or segregation of, any person or group of persons on account of race,
color, creed, religion, sex, gender, sexual orientation, marital status, national origin, ancestry, or
other protected class in the performance of this Agreement. Consultant shall take affirmative
action to ensure that applicants are employed and that employees are treated during employment
without regard to their race, color, creed, religion, sex, gender, sexual orientation, marital status,
national origin, ancestry, or other protected class

8.2 Non-liability of City Officers and Employees. No officer or employee of
the City shall be personally liable to the Consultant, or any successor in interest, in the event of
any default or breach by the City or for any amount, which may become due to the Consultant or
to its successor, or for breach of any obligation of the terms of this Agreement.

8.3 Notice. Any notice, demand, request, document, consent, approval, or
communication either party desires or is required to give to the other party or any other person
shall be in writing and either served personally or sent by prepaid, first-class mail, in the case of
the City, to the Interim Director of Engineering/Building Official and to the attention of the
Contract Officer (with her/his name and City title), City of Irwindale, 5050 N. Irwindale Ave.,
Irwindale CA 91706 and in the case of the Consultant, to the person(s) at the address designated
on the execution page of this Agreement. Either party may change its address by notifying the
other party of the change of address in writing. Notice shall be deemed communicated at the time
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personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

8.4 Integration; Amendment. It is understood that there are no oral
agreements between the parties hereto affecting this Agreement and this Agreement supersedes
and cancels any and all previous negotiations, arrangements, agreements and understandings, if
any, between the parties, and none shall be used to interpret this Agreement. This Agreement may
be amended at any time by the mutual consent of the parties by an instrument in writing.

8.5 Severability. In the event that part of this Agreement shall be declared
invalid or unenforceable by a valid judgment or decree of a court of competent jurisdiction, such
invalidity or unenforceability shall not affect any of the remaining portions of this Agreement
which are hereby declared as severable and shall be interpreted to carry out the intent of the parties
hereunder unless the invalid provision is so material that its invalidity deprives either party of the
basic benefit of their bargain or renders this Agreement meaningless.

8.6 Waiver. No delay or omission in the exercise of any right or remedy by
non-defaulting party on any default shall impair such right or remedy or be construed as a waiver,
A party’s consent to or approval of any act by the other party requiring the party’s consent or
approval shall not be deemed to waive or render unnecessary the other party’s consent to or
approval of any subsequent act. Any waiver by either party of any default must be in writing and
shall not be a waiver of any other default concerning the same or any other provision of this
Agreement.

8.7 Attorneys’ Fees. If either party to this Agreement is required to initiate
or defend or made a party to any action or proceeding in any way connected with this Agreement,
the prevailing party in such action or proceeding, in addition to any other relief which any be
granted, whether legal or equitable, shall be entitled to reasonable attorney’s fees, whether or not
the matter proceeds to judgment.

8.8 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

8.9 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

8.10 Warranty & Represenfation of Non-Collusion. No official, officer, or
employee of City has any financial interest, direct or indirect, in this Agreement, nor shall any
official, officer, or employee of City participate in any decision relating to this Agreement which
may affect his/her financial interest or the financial interest of any corporation, partnership, or
association in which (s)he 1s directly or indirectly interested, or in violation of any corporation,
partnership, or association in which (s)he is directly or indirectly interested, or in violation of any
State or municipal statute or regulation. The determination of “financial interest” shall be
consistent with State law and shall not include interests found to be “remote™ or “noninterests”
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pursuant to Government Code Sections 1091 or 1091.5, Consultant warrants and represents that
it has not paid or given, and will not pay or give, to any third party including, but not limited to,
any City official, officer, or employee, any money, consideration, or other thing of value as a result
or consequence of obtaining or being awarded any agreement. Consultant further warrants and
represents that (s)he/it has not engaged in any act(s), omission(s), or other conduct or collusion
that would result in the payment of any money, consideration, or other thing of value to any third
party including, but not limited to, any City official, officer, or employee, as a result of
consequence of obtaining or being awarded any agreement. Consultant is aware of and
understands that any such act(s), omission(s) or other conduct resulting in such payment of money,
consideration, or other thing of value will render this Agreement void and of no force or effect.

Consultant’s Authorized Initials

8.11 Corporate Authority. The persons executing this Agreement on behalf of
the parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly
authorized to execute and deliver this Agreement on behalf of said party, (iii) by so executing this
Agreement, such party 1s formally bound to the provisions of this Agreement, and (iv) the entering
into this Agreement does not violate any provision of any other Agreement to which said party is
bound. This Agreement shall be binding upon the heirs, executors, administrators, successors and
assigns of the parties.

[Signatures on the following page. ]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date and

year first-above written.

ATTEST:

Laura M. Nieto, Chief Deputy City Clerk
APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

Adrian Guerra, City Attorney

Two corporate officer signatures required when Consultant is a corporation, with one signature required from
each of the following groups: 1) Chairman of the Board, President or any Vice President; and 2) Secretary, any
Assistant Secretfary, Chief Financial Officer or any Assistant Treasurer. CONSULTANT’S SIGNATURES
SHALL BE DULY NOTARIZED, AND APPROPRIATE ATTESTATIONS SHALL BE INCLUDED AS
MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF INCORPORATION, OR OTHER RULES OR

CITY:

CITY OF IRWINDALE, a municipal
corporation

William K. Tam,
Interim Director of Engineering/
Building Official

CONSULTANT:

FCG Consultants, Inc.

Name:
Title:

By:
Name:
Title:

Address: 22885 Savi Ranch Pkwy, Suite G

Yorba Linda, CA 92887

REGULATIONS APPLICABLE TO CONSULTANT’S BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the trighfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF

On , 2023 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names{s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his‘her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

{ certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct,

WITNESS my hand and official seal.

Signature;

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

|l PARTNER(S) [ LIMITED
M GENERAL NUMBER OF PAGES

'l ATTORNEY-IN-FACT
] TRUSTEE(S)
] GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF L.OS ANGELES

On , 2023 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person{s) whose names(s) is/are subscribed to the within instrament and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
U CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
lj GENERAL NUMBER OF PAGES

™ ATTORNEY-IN-FACT
[ TRUSTEE(S)
[ GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT “A”

SCOPE OF SERVICES

I.  Consultant will perform engineering, project management, inspection, and
geotechnical testing services related to the 2022-2023 Resurfacing Project, which is
identified in the City’s Capital Improvement Program, including, but not limited to,
the following (herein after referred to collectively as “Services”):

.  As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

A. Construction/Project Management and Inspection:

1.

01005.0006/700954.1

Manage the construction of the 2022-2023 Resurfacing Program: Residential
Resurfacing Project — Phase U to ensure compliance with the Plans, Specifications,
and other requirements, such as but not limited to the Contracts, Traffic Control, Cal-
OSHA Standards, Oufside Agency Permits, Standard Plans, and other projects
requirements

Prepare for Agency review and signature correspondence with: contractor, designer,
and regulatory agencies.

Attend pre-construction and progress meetings and prepare agendas and minutes.

Coordinate agency sub-consultants and utilities.

Coordinate with agency and contractor a Public Oufreach Program whereby residents,
business owners, and other parties are informed of lane closures and general progress
of the project.

Prepare monthly costs progress reports and contract change orders for agency review
and approval.

Review contractor’s weekly payroll for compliance with prevailing wages. Review
contractor’s progress payment requests and recommend approval.

Review and approve storm water pollution prevention BMPs, as well as other
pollution control requirements.

Provide a IFull-Time Public Works Inspector for this CIP project.



10. Prepare daily diaries (log), fill out Incident (accident) Reports, and take before, during
and after pictures of the project. A daily Inspection Report identifying work done by
the Contractor shall be submitted to the City on the next business day for review and
filing.

11. Provide digital images of this CIP project to the City of Irwindale in “jpg” format.

12. Ensure that “as-constructed” plans are completed and submitted to agency for final
review.

13. Prepare “punch-list” of unfinished work and ensure that it is completed before
“Notice of Completion” is issued.

B. Labor Compliance Oversight:
1. Meet with city staff prior to beginning of work to discuss background, scope
objectives and other pertinent details of the projects. The consultant shall attend
periodic meetings with City staff at various stages of the projects as needed.

2. Verify all the requirements in accordance with Contract Documents.

3. Perform interviews at the job site to determine classification and wages of
employees.

4. Collect and review reports generated from the contractor’s payroll office.
C. Geotechnical Testing:

1. Compaction testing during construction.

2, Observation & testing during asphalt placement.

3. Batch Plant inspection.

4. Observation & testing during concrete placement.

5. Laboratory Testing.

6. Other testing as required by the City Engineer.
ITI. Al work product is subject to review and acceptance by the City, and must be

revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.
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IV.  Consultant will utilize the following personnel to accomplish the Services:

Construction Manager - Fabian Aoun, PE

Project Manager — A.B. Fakhouri, PE

Labor Compliance — Lourdes Cagner

Lead Inspector — Casey Morales

Backup Inspector — Mark Korando

Backup Inspector — Bill Fernandez

Backup Inspector — David Alcala

Geotechnical Testing — Michele Shams (MB Pro)

Any other personnel approved by the Director of Engineering.
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EXHIBIT “B”

SPECITAL REQUIREMENTS

N/A

01005.0006/700954.1



EXHIBIT “C”

SCHEDULE OF COMPENSATION

In connection with the Services provided pursuant to the terms of this Agreement, Consultant shall
provide the Services at the cost and hourly rate as provided below. City will pay Consultant for
completed Services, billed in increments of six minutes (0.1 hours), not to exceed the Contract
Sum of $86,238.03. Expenses not listed below will not be reimbursed by the City, and no hourly
fees or mileage will be charged for travel to and from City Hall.

City will pay Consultant as described below upon City’s receipt of a written invoice provided by
Consultant at the hourly billing rates set forth below in the chart upon City’s receipt of a written
invoice provided by Consultant no more than monthly. Payments for services shall be made within
forty-five (45) days of receipt of Consultant’s invoice

FCG Consultants tne. - DBE City of Irwlnctale
G lon Ma nt Services Project Ho. P-1043

o L
Canstruction inspecior
Office Englnaer

Projuct |
Censtruction Inspacior
Inaar

Projact Managerl Construction Managef
Consteuction lnspactor
Office Engineer

Misc. Expenses Months Menthiy Cost Totat

Vehicles % - § “
Labtops § 3 -
Cell Phonss $ § -
Office Supplies $ ) -

Fletd Office

82.61%

Subconsiuitanty

Limistions & Conditlona:

C: % duratian iz d gt i 30 martha St

witf ba flfy ecxd et with vehiclas, eomixtirs, snd tools aod equlpm erlrequired lo pertorr thelr Lasks.
[Overtime and sk Inchuded. On e charged ot 1.5 the ehove rate.

[Cost propoasd 15 subject o p ¥ Wisgo Fal preasting wiage tate change ki |

Phlisond P Includes e offex [amis neodec for CHt keam,

All costy are sublect to nagotiations,

C-1
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EXHIBIT “D”

SCHEDULE OF PERFORMANCE

Unless earlier terminated in accordance with this Agreement, the Agreement shall continue in full
force and effect until completion of the Services, or December 31, 2023, whichever comes first.
The term of this agreement can be extended for a twelve-month period with written notice issued
by the City Engineer.

D-1
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CC Item N11

K City Council

City of
[OSuccessor Agency
OHousing Authority IRWINDALE
[OReclamation Authority AGENDA REPORT
CJoint Powers Authority
Date: March 22, 2023
To: Honorable Mayor and Members of the City Council

From:  Julian A. Miranda, City Manager

Issue: Update Regarding the Irwindale Community Foundation’'s Approval to
Redirect the use of the Irwindale Community Foundation’s FY 2022-2023
Contribution to the Recreation Division.

City Manager’'s Recommendation:

It is recommended that the City Council receive and file the update regarding the
Irwindale Community Foundation' s (ICF) approval of the City's request to redirect $
5,000 of the ICF's FY 2022-2023 Contribution to be reallocated to Irwindale Recreation
Division for a youth skateboarding event.

Administrative Action:

Prepared /Submitted by:

Theresa Olivares, Assistant City Manager
(626) 430-2294

Reviewed by:

Elizabeth Rodriguez, Public Services Director Electronically Approved

.
Kambiz Borhani, Finance Director / City Treasurer /M"*/

Approved by:
Julian A. Miranda, City Manager M e

Background and Analysis:

On May 23, 2022, the Irwindale Community Foundation (“ICF”) approved the Recreation
Division’s Fiscal Year (“FY”) 2022-2023 Budget requests totaling $50,700.

Among the requested items, the Board approved $5,000 for a snow zone at the Christmas

Spectacular. Due to inclement weather, the Recreation Division was unable to hold the
snow zone event and is requesting these funds to be reallocated to a youth skateboarding
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event organized to take place at the Irwindale Skate Park in May. This event is offered
through Pushin’ Forward, an organization that focuses on social-emotional learning,
mental wellness, education, and gang prevention. Additionally, 30-40 youths will receive
skateboards, safety gears, and other merchandise.

On March 13, 2023, the Irwindale Community Foundation approved the Recreation
Division’s request to reallocate $5,000 to support the youth skateboarding event.

Fiscal Impact:

There is no fiscal impact for the redirection of the ICF funding, as the City Council
approved the appropriation of the ICF contribution on June 22, 2022. There is sufficient
unspent IFC funding available to cover the reallocation.
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CC Item N1

ECity Council City of

LI Successor Agency

[BHousing Authority IRWINDALE
[JReclamation Authority AGENDA REPORT
[1Joint Powers Authority

Date: March 22, 2023

To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

Issue: Resident Identification Card Policy Overview

City Manager’'s Recommendation:
Receive and file or provide direction.

Administrative Action:
Prepared/Submitted by:

Julian A. Miranda, City Manager
(626) 430-2217

Reviewed by:

Kambiz Borhani, Finance Director/City Treasurer

Approved by:

Julian A. Miranda, City Manager < ARl

Background and Analysis:

The attached City of lIrwindale Resident Identification Card Policy was approved by the
City Council on December 8, 2021. This report will be supplemented by a PowerPoint
presentation.

Fiscal Impact:
None

Attachment:
City of Irwindale Resident Identification Card Policy dated December 8, 2021
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CITY OF IRWINDALE
RESIDENT IDENTIFICATION CARD POLICY

PURPOSE

The purpose of the Resident Identification Card Policy (*Policy”) is to provide a
method by which City staff can accurately identify eligible residents of the City of
Irwindale (“City”) for purposes of providing a variety of benefits (i.e., prescription
and vision programs, recreation, library and senior citizen programs, school
busing, tutoring, etc.,) which are only available to residents and/or are provided to
residents at a reduced or no cost as compared to non-residents.

DEFINITION OF RESIDENT

For purposes of obtaining a Resident identification Card (“Card”), a resident of the
City of Irwindale shall be defined as a living person who has been residing within
the City limits on a full-time basis for at least 6 months prior to his/her application for
a Card and who maintains his/her principal place of residence in the City, as
defined by Section 244 of the California Government Code. Temporary absence
from the City for college or bearding school attendance, military service, vacation,
hospitalization or incarceration (not to exceed six months) shall not preclude a
person who would otherwise qualify from being considered an eligible resident for
purposes of this program.

APPLICATION PROCESS — NEW, RENEWAL AND LAPSED CARDS

An applicant must establish proof of identity and Irwindale residency when applying for
a Card. Applicants must appear in person at Irwindale City Hall, complete an
application and certify the information under penalty of perjury, present documents
establishing identity and residency, have a photograph taken, and pay the required
fee.

FOR RENEWALS: RENEWAL OF CARDS (CARDS THAT HAVE EXPIRED FOR
LESS THAN 6 MONTHS) SHALL REQUIRE DOCUMENTATION SHOWING
APPLICANT HAS BEEN A RESIDENT FOR AT LEAST 60 DAYS.

FOR NEW AND LAPSED CARDS: AlLL NEW APPLICATIONS SHALL REQUIRE
DOCUMENTATION SHOWING APPLICANT HAS BEEN A RESIDENT FOR AT
LEAST SIX (6) MONTHS PRIOR TO THE APPLICATION DATE.

A CARD THAT HAS EXPIRED MORE THAN 6 MONTHS AGO IS CONSIDERED A
LAPSED CARD. AN APPLICATION TO RENEW A LAPSED CARD SHALL BE
CONSIDERED A  “NEW”  APPLICATION, THEREFORE, REQUIRING
DOCUMENTATION SHOWING APPLICANT HAS BEEN A RESIDENT FOR AT
LEAST SIX (6) MONTHS PRIOR TO THE APPLICATION DATE.

{ This requirement does not apply to foster children or children under the age of 18.)
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The following documents (showing at least either 60 days or 6 months of residency,
depending on whether the application is for a renewal or new/lapsed card) shall be
required in order to prove identity and establish residency:

ACCEPTABLE FORMS OF DOCUMENTATION:
A. For Applicants 18 years of age and over:

1.

Primary Identification: Qne (1) of the following current documents

{must display applicant’'s photograph, date of birth, and legal

residential address within the City) (no P.O. Boxes pemmitted):

» California Driver’s License with Irwindale address (An official
DMV document showing a change of address is
acceptable)

» California Identification Card with Irwindale address (An official
DMV document showing a change of address is acceptable)

» Consular ID Card with lrwindale address

Plus:

2. Secondary Identification: Two (2) different forms of current

documents reflecting legal Irwindale residential address (no P.O.
Boxes permitted), dated within the last 60 days (for renewals)
OR the last 6 months (for new/lapsed cards}):

» Utility Bill (e.g. gas, electric, home phone (not cell), cable, sateilite,
water)

» Financial Institution (bank, savings & loan, credit union,
lender, retirement fund) Statement or Bill

» State or Federal Income Tax or refund statement

» Vehicle Registration (issue date within 60 days of Card application)

» Vehicle Registration Renewal Notice (with a due date that has not
lapsed)

» Property Tax statement or mortgage payment receipt

» Official Correspondence from Federal, State, County or City
Government

» Employment Pay Stub

» Jury summons or court order issued by a state or federal court

> Insurance Correspondence, Statement or Bill (homeowner’s,
renter’s, health, life or automobile)

» Official correspondence from community college, school of
higher education or trade school including loan statement

» Official medical record (e.g. Explanation of Benefits (EOB)
from insurance provider, medical bill or statement)

» Signed and notarized affidavit by property owner, under penalty of
perjury, attesting that the person applying for a Card is residing
at his/her property



Or:

Affidavit: If a resident is unable to provide two (2) different forms of
documentation from the Secondary ldentification list above to prove
residency, a signed and notarized affidavit from two (2) Irwindale
Residents shall be accepted in lieu of documentation from the
Secondary Identification list above. The two (2) Irwindale
Residents must each sign an Affidavit of Residency by Irwindale
Resident.

The Irwindale Resident providing the signed and notarized affidavit
must not be the same person as the applicant. The [rwindale
Resident must possess a current valid Irwindale Resident ID card
and reside at a different address from the applicant. For purposes
of this Policy, the Irwindale Resident may not be related to the
applicant by blood or marriage.

B. For Applicants Under 18 years of age:

1. Children under 18 years of age must be accompanied by a parent
or legal guardian who possesses a valid [rwindale Resident
Identification Card. An application submitted on behalf of a minor
must be completed by the minor’s parent or legal guardian.

2. Primary Identification: A birth certificate (certified copy acceptable) is
required. An original letter from the medical facility affirming the
details of the birth of the chiid is acceptable for children under six
months of age.

Plus:

3. Secondary ldentification: One (1) of the following {no P.O. Boxes
permitted):

» Adoption documents

» Court documents establishing legal guardianship, ward of court,
custodial parent status or foster parent (official documentation
from foster agency is sufficient)

» Valid Irwindale Resident |dentification Card(s) of parent(s)

» Documents from governmental agency providing
assistance for minor child {e.g. Healthy Families, WIC,
Options)

» Tax returns (most recent year) claiming child as dependent;

» Correspondence or documentation from County or State (e.g.
County Dept. of Child Support Services) acknowledging
resident parent receiving child support
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12.8.21
Rev. 7



Page | 4
12.8.21
Rev. 7

And:

4. One (1) of the following to prove residency (reflecting Irwindale
address and dated within the last 60 days) (no P.O. Boxes
permitted):

» Official medical record (e.g. Explanation of Benefits (EOB)
from insurance provider, medical bill or statement)

» Official school record stamped with school! or district seal {(e.g.
student data printout, school progress report or report card)
verifying child’s enroliment in a school (public or private)

» Financial Institution (bank, savings & loan, credit union,
lender, retirement fund) Statement or Bill in child’s name

» School-issued work permit

» Official Correspondence from Federal, State, County or City
Government

» Employment Pay Stub

SUBSTITUTE DOCUMENTS

Requests to substitute documents and/or resolution of any dispute over the adequacy
of documentation shall be referred to the City Manager's designee, prior to submittal.
The decision of the City Manager's designee, shall be final. Previous participation in
resident programs does not conclusively establish resident status after the effective
date of this Policy.

APPLICATION REVIEW

Pursuant to Irwindale City Council action of December 8, 2021, the City Manager’s
designee shall review the applications for compliance with the Policy as it reiates to
proof of residency twice per month.

If the City Managers designee finds the application meets all Policy requirements,
the applicant shall be notified by telephone when the Card is ready for pick up. If the
City Manager's designee finds an application to be incomplete, inadequate, or
qguestionable, the City Manager's designee may request the applicant to provide
additional information as may be required, including but not limited to a signed
affidavit of residency by the property owner on behalf of the applicant in guestion.
The City may also conduct a Code Enforcement field inspection to confirm residency
as well as a Police investigation of potential fraud and perjury pursuant to Section
118 of the State of California Penal Code. If the City Managers designee’s
recommendation is not to issue a Card, the applicant shall be advised in writing. The
applicant may appeal the City Manager's designee’s decision to the City Manager
within ten (10) calendar days of the written nofification. The City Manager’s decision
shall be final.
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EEES

The fee for a new or lapsed Card shall be $5.00. The fee for a renewal shall be
$5.00. The fee for a replacement or duplicate Card shall be $10.00.

[ERMS

For applicants who are 49 years or younger, a Card shall be valid for a term not to
exceed one (1) year and expiring on the applicant’s birthday. Applicants who are 50
years of age or older shall be issued a Card valid for a term not to exceed two (2)
years and expiring on the applicant’s birthday. The Card may be renewed for a
period not to exceed one year or two years, depending on the applicant’'s age, upon
meeting the requirements stated in this Policy. The Card may be renewed no more
than 30 days prior to expiration. At any time during the initial or any subsequent
term when the applicant ceases to be a resident in good standing, the Card shall
become void and may no longer be used to secure benefits. It shall be the
responsibility of the applicant to return a card no longer valid to the City for
destruction.

NON-TRANSFERABILITY

The Irwindale Resident Identification Card is issued to a specific individual and is
not transferable to any other person or entity.

PERJURY DECLARATION

All information and documentation provided to establish residency for purposes
of the Resident Identification Program shall be subscribed to under penalty of
perjury. Failure to provide a perjury declaration or submission of false information
shall be cause for immediate termination of ail benefits and removal from City
programs and prosecution to the fullest extent of the law. Fraudulent use of a
Card shall be cause for immediate termination of an individual's participation in the
Resident Identification Program and denial of all other City benefits. Any person
who allows another to fraudulently obtain a Card by utilizing their address
will be permanently disqualified from the program.
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K City Council City of

[1Successor Agency

L1Housing Authority IRWINDALE

[ 1Reclamation Authority AGENDA RE PORT

{Joint Powers Authority

Date: March 22, 2023

To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

[ssue: Introduction and First Reading of Ordinance No. 768 entitled, “AN
ORDINANCE OF THE CITY COUNCIL OF THE CITY OF IRWINDALE
REPEALING ORDINANCE NO. 747 IN ITS ENTIRETY, AMENDING TITLE
15.12 OF THE IRWINDALE MUNICIPAL CODE, ADOPTING BY
REFERENCE THE LOS ANGELES COUNTY FIRE CODE (2023
EDITION), AND ADOPTING COUNTY AND CITY AMENDMENTS
THERETO, PURSUANT TO GOVERNMENT CODE SECTION 50022.2 ET
SEQ.”

City Manager’s Recommendation:

That the City Council introduce by title only with further reading waived the first reading
of Ordinance No. 768 amending Title 15.12 of Irwindale Municipal Code and adopting
by reference the 2023 Los Angeles County Fire Code with county and city amendments,
and schedule a public hearing on April 12, 2023,

Administrative Action:

Submitted by:

William K. Tam ‘

Interim Director of Engineering/Building Official Electronically approved by

(626) 430-2215 Interim Director of Engineering/
; Building Official

Prepared by:

Laura Snyder, Executive Assistant Electronically approved by

Executive Assistant

Reviewed by:
Adrian Guerra, City Attorney Electronically Approved
Kambiz Borhani, Finance Director / City Treasurer { Z i’
Approved by:
Julian A. Miranda, City Manager M P I~

Z
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Background and Analysis:

1.

The State’s Health and Safety Code requires Cities and Counties to update their
codes to conform to the new State Fire Code. Irwindale has been using the Los
Angeles County Fire Code as its local code since the City incorporated in 1957.

Titie 15.12 of the Irwindale Municipal Code contains administrative and technical
requirements for fire protection for all types of construction. The City’s current fire code
was last adopted in May 27, 2020 by Ordinance 747.

On January 31, 2023, the Los Angeles County Board of Supervisors adopted by
reference, the 2022 California Fire Code with County amendments.

Similar to past practice, the City will adopt the County Fire Code, by reference, to bring
the City into compliance with the California Fire and Safety Code.

The new 2023 Los Angeles County Fire Code is based on the 2022 California Fire
Code, various sections of the 2021 International Fire Code that are not part of the
California Fire Code, LA County’s amendments, and adds several Fire Department
authored amendments.

The proposed adoption of this ordinance is exempt under the provision of the
California Environmental Quality Act, pursuant to State Guidelines 15061(b)(3) and
15378 (b)(c).

Upon adoption of the 2023 Los Angeles County Fire Code, staff will send a letter to
the Department of Housing and Community Development, Division of Codes and
Standards, State Housing Law Program advising them of the City’s newly adopted
2023 Los Angeles County Fire Code with county and city amendments.

A copy of the above referenced 2023 [.os Angeles County Fire Code, with County
amendments and the Findings of Fact will be available online for review and
inspection by the public at:

https:/flibrary. municode.com/callos _angeles county/codes/code of ordinances?nod
eld=TIT32FICO

Pursuant to the authority and criteria contained in the California Environmental Quality
Act (CEQA) of 1970, as amended, and the City of Irwindale environmental guidelines,
the City, as the Lead Agency, has analyzed the project and has determined that the
actions contemplated by this ordinance are exempt from CEQA, under CEQA
Guidelines Section 15061(b)(3), in that it can be seen with certainty that there is no
possibility for the proposed ordinance to have a significant effect on the environment.

Fiscal Impact:

No fiscal impact.
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Attachment:

« City of Irwindale Ordinance No. 768

Electronic Attachments:

» Link to Los Angeles County Fire Code Ordinance No. 2023-0008
https:/file lacounty.gov/SDSInter/bos/supdocs/177579.pdf
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ORDINANCE NO. 768

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF IRWINDALE REPEALING
ORDINANCE NO. 747 IN ITS ENTIRETY, AMENDING TITLE 1512 OF THE
IRWINDALE MUNICIPAL CODE, ADOPTING BY REFERENCE THE LOS ANGELES
COUNTY FIRE CODE (2023 EDITION}, AND ADOPTING COUNTY AND CITY
AMENDMENTS THERETO, PURSUANT TO GOVERNMENT CODE SECTION 50022.2
ET SEQ.

WHEREAS, Government Code section 50022.2 et seq. authorizes the adoption by
reference of California codes and codes that adopt the California codes, including the
codes of the County of Los Angeles, which adopts the California Fire Code, as amended.

, WHEREAS, Section 17958.5 of the Health and Safety Code expressly authorizes
cities to make changes in the California Fire Code, as reasonably necessary due to local
conditions.

WHEREAS, the Los Angeles County Fire Code incorporates appropriate findings
related to local climatic, geological or topographical conditions of Los Angeles County, as
specified under the provisions of the California Health & Safety Code.

WHEREAS, on March 22, 2023, the City Council of the City of lrwindale
considered Ordinance 768 and accepted staff's recommendation fo adopt by reference of
the County of Los Angeles Fire Code with County’'s amendments, which adopts the
California Fire Code, as amended.

WHEREAS, on April 12, 2023, the City Council of the City of Irwindale, pursuant to
a notice duly issued under Government Code section 50022.3, conducted a public
hearing to consider this ordinance adopting the County of Los Angeles Fire Code with
County’s amendments.

WHEREAS, pursuant to the authority and criteria contained in the California
Environmental Quality Act (CEQA) of 1970, as amended, and the City of lrwindale
environmental guidelines, the City, as the Lead Agency, has analyzed the project and has
determined that the actions contemplated by this ordinance are exempt from CEQA,
under CEQA Guidelines Section 15061(b)(3), in that it can be seen with certainty that
there is no possibility for the proposed ordinance to have a significant effect on the
environment.

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF IRWINDALE DOES
ORDAIN AS FOLLOWS:

Ordinance No. 768
627/048193-0605
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FIRE CODE

SECTION 1: The City Council of the City of Irwindale finds the above recitals are
true and correct and are incorporated herein by this reference.

SECTION 2: Ordinance No. 747 is hereby repealed in its entirety. Chapter 15.12
of the Irwindale Municipal Code is hereby amended to read in its entirety as follows:

“Section 15.12.10. Adoption of code. There is hereby adopted, as the city
fire code, except as provided in this chapter, that certain fire code known and
designated as the Los Angeles County Fire Code, 2023 Edition (Title 32 of the Los
Angeles County Code), Los Angeles County Ordinance No. 2023-0008, as
adopted by County of Los Angeles, which incorporates and amends the 2022
California Fire Code, including all appendixes thereto and changes made by the
County of Los Angeles, and such code shall be and become the fire code of the
city which prescribes the minimum Fire Code requirements for fire and life-safety
issues.”

SECTION 3: The City Council hereby finds that the County of Los Angeles, in
adopting its Ordinance No. 2023-0008, has made all appropriate findings related to local
climatic, geological or topographical conditions, as specified under the provisions of the
California Health & Safety Code. The City Council hereby incorporates the findings
summarized in the Los Angeles County Ordinance No. 2023-0008.

SECTION 4: The City Council hereby finds that the County of Los Angeles, in
adopting its Ordinance No. 2023-0008 has made all appropriate findings related to
administrative matters. The City Council hereby incorporates the findings summarized in
the Los Angeles County Ordinance No. 2023-0008.

SECTION 5: All violations of the provisions of the Los Angeles County Fire Code,
(2023 Edition), adopted by the City shall be a misdemeanor and subject to the penalty
provisions contained in Chapter 1.12 of the Irwindale Municipal Code.

SECTION 6: Full Force and Effect. Except as expressly amended herein, all other
subsections of Chapter 15 of the Irwindale Municipal Code shall be unchanged and in full
force and effect.

SECTION 7; Effective Date. The City Clerk shall certify to the passage and
adoption of this ordinance by the City Council of the City of Irwindale and shall, within 15
days after its final passage, cause the same to be published once in a newspaper of
general circulation in the City of Irwindale, and this Ordinance shall take effect 30 days
after its passage. '

SECTION 8. Severability. If any section, subsection, sentence, clause, phrase, or
portion of this Ordinance is, for any reason, held to be invalid or unconstitutional by the
decision of any court of competent jurisdiction, such decision shall not affect the validity of
the remaining portions of this Ordinance. The City Council of the City of Irwindale hereby

Ordinance No. 768
Page 2



declares that it would have adopted this Ordinance and each section, subsection,
sentence, clause, phrase, or portion thereof, irrespective of the fact that any one or more
sections, subsections, sentences, clauses, phrases, or portions thereof may be declared
invalid or unconstitutional.

PASSED, APPROVED AND ADOPTED on the 12th day of April 2023.

H. Manuel Ortiz, Mayor
ATTEST:

Laura M. Nieto, MMC

Chief Deputy City Clerk

STATE OF CALIFORNIA )
COUNTY OF LOS ANGELES ) ss.
CITY OF IRWINDALE )

[, Laura M. Nieto, Chief Deputy City Clerk of the City of lIrwindale, California, do
hereby certify that the foregoing Ordinance No. 768 was introduced for first reading at a
regular meeting of the City Council of the City of Irwindale held on March 22, 2023, and
adopted on second reading at a regular meeting of the City Council of the City of
Irwindale held on April 12, 2023, and was carried by the following-roll call vote:

AYES: Councilmembers:
NCES:; Councilmembers:
ABSENT; Councilmembers:

ABSTAIN:; Councilmembers:

Laura M. Nieto, MMC
Chief Deputy City Clerk

AFFIDAVIT OF POSTING

I, E.aura M. Nieto, Chief Deputy City Clerk, certify that | caused a copy of Ordinance No. 768, adopted by the City Council of the City of
l'windale at is regular meeting held April 12, 2023 to be posted af the City Hall, Library, and Post Office on Aprit 13, 2023.

Dated:

Laura M. Nieto, MMC
Chief Deputy City Clerk

Ordinance No. 768
627/648193-0005
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K City Council City of

CSuccessor Agency

CHousing Authority IRWINDALE
[(Reclamation Authority AGE NDA REPORT

CJoint Powers Authority

Date: March 22, 2023
To: Honorable Mayor and Members of the City Council

From: Julian A. Miranda, City Manager

Issue: A PUBLIC HEARING REGARDING AN ECONOMIC DEVELOPMENT
SUBSIDY REPORT AND OPERATING COVENANT AGREEMENT
BETWEEN THE CITY OF IRWINDALE AND HOME DEPOT U.S.A, INC.
PURSUANT TO GOVERNMENT CODE SECTION 53083.1; AND
CONSIDERATION OF A RESOLUTION ACCEPTING THE ECONOMIC
DEVELOPMENT SUBSIDY REPORT, APPROVING THE OPERATING
COVENANT AGREEMENT AND MAKING RELATED FINDINGS

City Manager’'s Recommendation:
it is recommended that the City Council:

A. Hold the public hearing and adopt Resolution 2023-24-3402 entitled “A
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA, APPROVING AN OPERATING COVENANT AGREEMENT WITH
HOME DEPOT U.S.A., INC, AUTHORIZING THE CITY MANAGER TO
EXECUTE THE AGREEMENT, AND APPROVING AND ORDERING THE
PUBLICATION OF AN ECONOMIC DEVELOPMENT SUBSIDY REPORT IN
ACCORDANCE WITH GOVERNMENT CODE SECTION 53083.1.”

Administrative Action:

Submitted by:

Julian A. Miranda, City Manager //LL A. L—j

Prepared by: . ﬁ , k%@
. h it —
fris Espino, Assistant to the City Manager M

Reviewed by: o —~
2~

Kambiz Borhani, Finance Director / City Treasurer

Approved by:

Julian A. Miranda, City Manager

Pt =i
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Background and Analysis:

On January 26, 2022, the City Council adopted the Economic Development Incentive
Program and Sales and Use Tax Sharing Policy as part of the City’'s economic
development efforts to atiract high-caliber businesses that generate a large amount of
sales tax for the City. The City has received a request from Home Depot U.S.A., Inc.
(Home Depot) to enter into a Sales Tax Agreement (“Agreement”) (Attachment “B”) with
the City for the new Home Depot distribution center located at 13131 Los Angeles Street.
Hope Depot will establish a local distribution center, designating the City as the point of
sale, such that operations will generate taxable retail sales within the City.

The Bradley-Burns Uniform Local Sales and Use Tax Law (the "Sales and Use Tax Law")
authorizes counties and cities to impose local sales and use taxes in conformity with its
terms. Under the Sales and Use Tax Law, the City of Irwindale receives one percent (1%)
of all taxable sales generated within the City. The Agreement proposes that Home Depot
receive a rebate on the City’s portion of the Bradley Burns sales tax generated at the
facility.

Sales and Use Tax revenues are important to the City because they are used to provide
essential City services, such as police, infrastructure maintenance, and community
service programs. Through a site selection process, Home Depot determined to locate a
new e-commerce distribution facility in the City of Irwindale at the property located at
13131 Los Angeles Street. The proposed Agreement provides an economic subsidy by
the City to Home Depot to incentivize the leasing of a new 530,000 sq. ft. build-to-suit
facility and designate the City as a new point-of-sale location. The incentives provided in
this Agreement are intended to ensure that Home Depot expands its operations to
frwindale and remains in the City for no less than 10 years.

Entering into this Agreement will generate substantial revenue for the City and create

approximately 45-65 new permanent jobs. Further, the expansion of Home Depot serves

the additional public purpose of fostering a positive business and civic environment that

may attract additional businesses and investment in the community. The availability of

increased public and private services and economic activity resulting therefrom will assist

the City in its goal of enhancing economic development in the community. Considering

the potential benefits Home Depot will bring to the community, Staff recommends the .
approval of this Operating Covenant Agreement to incentivize Home Depot to establish

its business operations as a point of sale in the City.

Pursuant to the terms of the proposed Agreement, the operating covenant payment
between the City and Home Depot is calculated based on Home Depot's sales tax
revenue during a computation quarter in an amount equal to the sum of thirty-five percent
(35%) of the local sales tax revenue received. Per the Economic Development Subsidy
Report, payment to Home Depot is estimated at three hundred fifty thousand dollars
($350,000) annually for the duration of the agreement- based on an estimated one
hundred million dollars ($100,000,000) in annual sales tax revenue due to the operation
of the new Home Depot facility in the City. Over the 10-year term of the Agreement,
therefore, the total subsidy will equal up to three million five hundred thousand dollars
($3,500,000).
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The City of lrwindale will receive approximately six hundred and fifty thousand dollars
($650,000) per year in sales tax revenue, and approximately two thousand three hundred
twenty-eight ($2,328) per year in business license tax revenue, totaling six million five
hundred twenty-three thousand two hundred eighty dollars ($6,523,280) over the initial
10-year term of the agreement. Entering into the Agreement ensures that local sales tax
revenue generated by Home Depot will remain in the City for no less than 10 years.

The Parties have negotiated two 5-year options to extend the agreement, which increases
the amount of revenue Home Depot would receive, and decreases the amount of revenue
the City would receive, by 5% after the Parties’ agreement to exercise each option. Home
Depot would receive 40% for years 11 through 15; and 45% for years 16 through 20, after
the Parties’ mutual agreement to exercise each option. The City would receive 60% for
yvears 11 through 15; and 55% for years 16 through 20, after the Parties’ mutual
agreement to exercise each option.

Legal Impact:

Pursuant to the parties’ negotiations, Home Depot has represented to the City that the
purpose of the Agreement is to provide an economic development subsidy o Home Depot
through its creation of iocal sales tax revenue. Home Depot has represented that an
acceptable remedy for default of its obligations is for the City to withhold or rebate revenue
as appropriate. Home Depot has therefore stated that it will not agree to additional
remedies normally available to confracting parties, such as consequential money
damages, or injunctive relief.

Therefore, the Agreement provides that were either Party to breach the Agreement,
neither Party would be liable to the other for consequential damages and, in no event
shall the City have the right of specific performance or other mandatory injunctive relief
to compel Home Depot’s operation of the Distribution Facility. This language significantly
limits the City’s legal remedies in the event of a breach of the agreement by Home Depot.

Fiscal Impact:

For the remainder of the 2022-2023 Fiscal Year, there is likely to be no fiscal impact to
the City. In accordance with the terms of the Agreement, estimated revenues and
expenditures will be calculated in future City budgets.

Attachmenti(s):

‘A", RESOLUTION 2023-24-3402

"B". HOME DEPOT OPERATING COVENANT AGREEMENT

“C". HOME DEPOT ECONOMIC DEVELOPMENT SUBSIDY REPORT

01005.0007/867122.1 Page 3



RESOLUTION NO. 2023-24-3402

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF IRWINDALE,
CALIFORNIA, APPROVING AN OPERATING COVENANT AGREEMENT
WITH HOME DEPOT U.S.A,, INC, AUTHORIZING THE CITY MANAGER TO
EXECUTE THE AGREEMENT, AND APPROVING AND ORDERING THE
PUBLICATION OF AN ECONOMIC DEVELOPMENT SUBSIDY REPORT IN
ACCORDANCE WITH GOVERNMENT CODE SECTION 53083.1

WHEREAS, on January 26, 2022, the City of Irwindale adopted an Economic
Development Sales and Use Tax Sharing Policy (“Policy”) for the purpose of
promoting development that will benefit the community as a whole in terms of both
jobs and revenue creation; and

WHEREAS, in accordance with the Policy, the City of lrwindale and Home
Depot US.A, Inc. ("Home Depot’) have negotiated an Operating Covenant
Agreement (“Agreement”) with respect to the establishment and retention of an E-
Commerce Distribution Facility within the City; and

WHEREAS, Home Depot has executed a 10-year lease with two 5-year
options to renew for an approximately 530,000 square foot E-Commerce
Distribution Center located at 13131 Los Angeles Street, Irwindale, CA 91706
(“Facility”), to serve as a next-day and same-day delivery center, specializing in
big and bulky building material SKUs that are most effectively delivered on the
Owner's flatbed trucks (e.g., lumber, building materials, flooring); and

WHEREAS, Home Depot has established operations at the Facility, defined
as a qualified business location with a stock of goods as defined by State statute,
thus allowing the Facility to be a Point of Sale within the City for local tax allocation
purposes,; and

WHEREAS, the City of Irwindale, in consideration of the Loca! Sales and/or
Use Tax Revenues to be collected and remitted by Home Depot for the benefit of
City, which City would not otherwise realize, will provide payments to Home Depot
as compensation for its establishing operations at the Facility within City, and
otherwise satisfying its obligations under the Agreement; and

WHEREAS, the City and Home Depot have negotiated in good faith to
determine the deal points as set forth within the Agreement, in accordance with
the City’s Economic Development Sales and Use Tax Sharing Policy; and

WHEREAS, on March 10, 2023, the City published a notice of public
hearing regarding the City Council’s consideration of the economic subsidy and
Operating Covenant Agreement; and
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WHEREAS, all legal prerequisites prior to adoption of this Resolution have
occurred.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF
IRWINDALE, CALIFORNIA, DOES HEREBY RESOLVE, DETERMINE, AND
ORDER AS FOLL.OWS:

SECTION 1. The foregoing recitals are true and correct and are
incorporated herein by this reference.

SECTION 2. In accordance with the Economic Development Sales and
Use Tax Sharing Policy, the City Council hereby makes the following findings with
respect to the Operating Covenant Agreement by and between the City of
Irwindale and Home Depot:

1. The net financial benefit to the public is larger than the financial
incentive given which shalf represent new resources of general fund
revenue fo the City.

The City of hhwindale will receive approximately six hundred and fifty
thousand dollars ($650,000) per year in sales tax revenue, and approximately two
thousand three hundred twenty-eight ($2,328) per year in business license tax
revenue, totaling six million five hundred twenty-three thousand two hundred eighty
dollars ($6,523,280) over the initial 10-year term of the agreement.

Home Depot U.S.A., Inc. will receive approximately three hundred and fifty
thousand dollars ($350,000) per year in sales tax revenue, totaling three million
five hundred thousand dollars ($3,500,000) over the initial 10-year term of the
agreement.

The Parties have negotiated two 5-year options to extend the agreement,
which increases the amount of revenue Home Depot would receive, and
decreases the amount of revenue the City would receive, by 5% after the Parties’
agreement to exercise each option. Home Depot would receive 40% for years 11
through 15; and 45% for years 16 through 20, after the Parties’ mutual agreement
to exercise each option. The City would receive 60% for years 11 through 15; and
55% for years 16 through 20, after the Parties’ mutual agreement to exercise each
option.

The net financial benefit to the public is larger than the financial incentive
given to Home Depot. The estabiishment and retention of the Facility within the
City will generate substantial general fund revenue for the City that might not
otherwise be available to the community for many years.
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2. The agreement provides a direct benefit to the City, including the
following:

a. Revenues that will be used to provide for municipal services,
public improvements, and/or civic or community programs,
including but not limited to, public safety services and
facilities, public improvements and recreational opportunities;

b. The creation, retention, and/or expansion of full-time,
seasonal, or temporary jobs within the City;

C. Retention of a local or regional business within the City, which
may attract additional businesses and investment in the
community due to increased services and economic activity in
the area;

d. Other ancillary benefits to the community, such as Home
Depot’s agreement to use commercially reasonably methods
{o participate in supporting community benefit events and
activities.

3. The business establishes the City of lrwindale as its operative
location for point of sale and/or use for purposes of the collection of
focal sales and use tax revenues directly attributable to the business
conducted within the Cily.

Home Depot has covenanted to operaie an E-Commerce Distribution
Center at the Facility located within the City, and to ensure that it conducts its
operations so that the point of sale for the purposes of collecting local sales and
use tax revenues occurs and is designated within the City during the Term of the
Agreement.

4. The business itself is located within the City of Irwindale and will
remain located within the City for a minimum of 10 years.

The E-Commerce Distribution Center (“Facility”) is located at 13131 Los
Angeles Street, Irwindale, CA 91706, and Home Depot has covenanted to remain
in the City for a minimum of 10 years. The Parties have negotiated two 5-year
options to extend the agreement, for a maximum of 20 years.

SECTION 3. Based on the above findings as incorporated herein, the City
Council hereby approves the Operating Covenant Agreement in substantially final
form, attached hereto as Exhibit “A”. The City Council hereby authorizes the City
Manager, with the concurrence of the City Attorney, to make any non-financially
substantive changes determined to be appropriate and in the City’s interest and
execute said Agreement. City Manager is hereby authorized to take any additional
steps necessary to facilitate the intent of this Resolution.
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SECTION 4. The City Council hereby approves the Economic
Development Subsidy Report, attached hereto as Exhibit “B” and incorporated
herein by reference. The City Council further finds the report is in compliance with
applicabie law, and directs staff to publish the report to the public in accordance
with Government Code Section 53083.1.

SECTION 5. The City Council hereby finds that pursuant to the California
Environmental Quality Act ("CEQA”) (Pub. Res. Code, § 21000 et seq.) and the
State CEQA Guidelines (Cal. Code Regs, tit. 14 § 15000 et seq.}, approval of the
Operating Covenant Agreement and acceptance of the Economic Development
Subsidy Report is not a “project” for purposes of CEQA and therefore is not subject
to CEQA review. The Agreement and acceptance of the Economic Development
Subsidy Report is not a project pursuant to State CEQA Guidelines section
15378(b}{(4), which states that government fiscal activities which do not involve any
commitment to any specific proiect which may result in a potentially significant
environmental impact are not subject to CEQA. Further, the Agreement and
acceptance of the Economic Development Subsidy Report is not a project under
State CEQA Guidelines section 15061(b)(3), which states that CEQA does not
apply where it can be seen with certainty that there is no possibility that the activity
in question may have a significant effect on the environment.

SECTION 4. The Chief Deputy City Clerk shall certify to the adoption of this
resolution, which, shall in furn, have immediate effect.

PASSED, APPROVED, and ADOPTED this day of 2023.

H. Manuel Ortiz, Mayor

ATTEST:

Laura M. Nieto, MMC
Chief Deputy City Clerk
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STATE OF CALIFORNIA }

COUNTY OF LOS ANGELES  } ss.

CITY OF IRWINDALE }

1, Laura M. Nieto, Chief Deputy City Clerk of the City of Irwindale, do hereby certify
that the foregoing Resolution No. 2023-24-3402 was adopted at an regular

meeting of the lrwindale City Council held on the ____ day of 2023, by the
following vote of the Council:

AYES: Counciimembers;
NOES: Councilmembers:
ABSTAIN: Councilmembers:

ABSENT: Councilmembers:

Laura M. Nieto, MMC
Chief Deputy City Clerk
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OPERATING COVENANT AGREEMENT
between
CITY OF IRWINDALE
a Municipal Corporation
and |
HOME DEPOT U.S.A.,___I__NC.

a Delaware Corporation

,2023



ARTICLE I. PARTIES AND EFFECTIVE DATE.

1.1  Parties. This Location Agreement ("Agreement") is entered into by and
between the CITY OF IRWINDALE, a charter city and municipal corporation ("City"), and
HOME DEPOT U.S.A., INC., a Delaware corporation (the “Owner”). City and Owner are
sometimes referred to individually as a "Party" and together as "Parties" herein.

1.2 Effective Date. This Agreement is dated for reference purposes only. This
Agreement will not become effective until the date ("Effective Date") on which all of the
following conditions precedent are true: -

1.2.1 This Agreement has been approved by the City Council following all
legally required notices and hearings;

1.2.2 This Agreement has been exe_cuted by the a;ﬁprqpriate authorities of City
and Owner; L o

1.2.3 Owner has entered into a warehouse lease agreement to operate an E-
Commerce Distribution Center within the City. Owner has represented to the City that it has
executed a 10-year lease with two 5-year options to renew for the E-Commerce Distribution
Center to be located at 13131 Los Angeles Street, Irwindale, CA 91706, in satisfaction of
the condition precedent as described in this subsection. Owner understands that the City is
materially relying on such representation in entering into this agreement' and

1.2.4 The E—Commerce Dlstrlbutlon Center is genera’cmg Local Sales and/or
Use Tax Revenues for the City. Ra

1.2.5 Ifall of the foregomg condmons precedent have not been satisfied within
five (5) years of the Effective Date of this Agreement, then this Agreement shall not
thereafter become effective and any prior signatures and approvals of the Parties will be
deemed void and of no force or effect, The Parties shall be able to administratively extend
this Section 1.1.5 beyond that initial five (5) year term, annually upon mutual written
agreement. K

ARTICLE II. RECITALS.

2.1  Owner has executed a 10-year lease with two 5-year options to renew for an
approximately 530,000 square foot E-Commerce Distribution Center located at 13131 Los
Angeles Street, Irwindale, CA 91706, to serve as a next-day and same-day delivery center,
specializing in big and bulky building material SKKUs that are most effectively delivered on
the Owner's flatbed trucks (e.g., lumber, building materials, flooring).

2.2 The purpose of this agreement is to encourage the Owner to establish
Operations in the City to be defined as a qualified business location with a stock of goods
as defined by State statute, thus allowing the Distribution Center to be a Point of Sale within
the City for local tax allocation purposes.
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2.3  City, in consideration of the Local Sales and/or Use Tax Revenues (as defined
in Section 3.1.18) to be collected and remitted by Owner for the benefit of City, which City
would not otherwise realize, desires to provide City Payments to Owner as compensation
for Owner establishing Operations within City through Owner’s Distribution Center and
otherwise satisfying its obligations under this Agreement.

2.4 Such City Payment for each Fiscal Quarter will be an amount paid from Local
Sales and/or Use Tax Revenues, and shall be measured by a percentage of the Local Sales
and/or Use Tax Revenues generated in such Fiscal Quarter, as more particularly set forth in
this Agreement.

2.5  The operations of Owner in City will provide significant community benefits
to City, in that the additional revenues will be generated as aresult of Owner’s efforts, which
may be used by City for the funding of necessary public services and facilities. The City has
determined that the long-term operation of Owner within the City will result in substantial
benefits to the City, and its citizens including;_Without Hmitation, the creation of significant
new numbers of employment opportunities, property tax revenues, sales tax revenues,
community improvements, and other ancillary benefits. Accordingly, the City has also
determined that its entry into this Agreement and the performance of the :Covenants by
Owner serve a significant public purpose while prov1d1ng only incidental benefits to a
private party. : :

2.6 Cityand Owner desire to enter into this Agreemént_for the purposes described
above. . - I '

ARTICLE HL DEFINITION:S

3.1 Defimiwns Unless the context 0therw1se requires, the terms defined in this
Article 3 shaﬁ for all purposes, and of any amendment hereof, and of any opinion or report
or other document mentioned herein or therein, have the meanings defined herein; the
following definitions to be equally apphcable to both the singular and plural forms of any
of the terms deﬁned herein. :

3.1.1 "Agreemept" shall have the meaning set forth in Section 1.1.

3.1.2 "Applicable Reporting Period" means, for purposes of determining the
Parties' financial obligations hereunder, the Reporting Period applicable to the Fiscal
Quarter for which the financial obligation is being calculated. As an example, the Applicable
Reporting Period for determining a financial obligation atiributable to Sales occurring in the
Fiscal Quarter ending January 31, shall include the then-current Fiscal Quarter ending
January 31, and the three immediately prior Fiscal Quarters ending April 30, July 31, and
October 31, respectively.

3.1.3 "Business Day" means a day which is not a Friday, Saturday, Sunday or
legal holiday on which banking institutions in the State of California or City are closed.

3.1.4 "CDTFA" means the California Department of Tax and Fee
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Administration and any successor agency.

3.1.5 "City" shall have the meaning set forth in Section 1.1 and shall include
any nominee, assignee or successor to City's rights, powers and responsibilities.

3.1.6 "City Payment" means, with respect to a particular Fiscal Quarter within
the Term, the sum total amount of City's "Location Payment Obligation" (LLPO), as defined
in Section 3.1.18, for such Fiscal Quarter.

3.1.7 "Data and Documentation" shall have the meaning set forth in Section
4.2.2. o

3.1.8 "Designated Sales Territory" means': the geographical boundaries of the
sales, service and distribution area served by the Dlstrlbutlon Center which is located within
the jurisdiction of the City. s :

3.1.9 "Dispute Notice" shall ha_\:_z_:.e' the meaning set forth in Section 6.15.

3.1.10 "Distribution Center" means the locat_idn operated b}.r'bwner within the
City at which E-Commerce Retail Sales and other 'sales transactions are consummated
pursuant to the Sales Tax Law, W]f]lCh is located at 13131 Los Angeles Street, [rwindale, CA
91706. : : s

3.1.11 "E-Commerce Retail Sales" means all Sales of Material conducted
electronically on the internet fo any person or entity distributed through a Distribution
Center, which is subject to the Sales Tax Law and which generates Local Sales and/or Use
Tax Revenues in the C1ty :

] 3.1.12 "Effective Date" shali have the meamng set forth in Section 1.2,
3.1.13 "Enfo_rced De_la_ys" shail have the meaning set forth in Section 6.12.
3.1.14 "Event of Default" shall have the meaning set forth in Section-4.6.
3.1.13 "Financial Assnstance shall have the meaning set forth in Section 4.1.

3.1.16 "Fiscal Quarter means one three-month period within the Term and
commencing on February 1, May 1, August 1, or November 1, and ending on, as applicable,
the immediately following April 30, July 31, October 31, January 31.

3.1.17 "Location Payment Obligation" or "LPO" means, as to a particular
Fiscal Quarter during the Term, an amount equal to thirty-five percent (35%) of each dollar
of Local Sales and/or Use Tax Revenues received by City and attributable to Owner for each
Fiscal Quarter for the first ten (10) years beginning on the Effective Date of this Agreement.
Owner has executed a 10-year lease with two S5-year options to renew for the Distribution
Center. Upon Owner’s exercise of their first option to extend the lease term for an additional
five (5) years for a minimum total lease term of 15 years, the LPO shall increase to forty
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percent (40%) upon commencement of the eleventh (11") year of this Agreement, beginning
on the anniversary of the Effective Date, provided that the parties have exercised their option
to extend the term of this Agreement in accordance with section 4.7 herein. Upon Owner’s
exercise of its second five-year lease extension option exercised for a minimum total lease
term of 20 years, the LPO shall increase to forty-five percent (45%) upon commencement
of the sixteenth 16™ year of this Agreement, beginning on the anniversary of the Effective
Date, provided that the parties have exercised their option to extend the term of this
Agreement in accordance with section 4.7 herein.

3.1.18 "Local Sales and/or Use Tax Revenues” means that portion of the Sales
and/or Use Tax, paid by Owner, which is allocated and paid to City pursuant to the Sales
Tax and/or Use Tax Law. Local Sales and/or Use Tax Revenues shall not include: (i) Penalty
Assessments, (ii) any Sales Tax levied by, collected for or allocated to the State of
California, the County of Los Angeles, or a district or any entity (including an allocation to
a statewide or countywide pool) other than City, (iii) any administrative fee charged by the
CDTFA, (iv) any Sales Tax subject to any sharing, rebate, offset or .other charge imposed
pursuant to any applicable provision of federal, state or local (except City's) law, rule or
regulation, (vi) any Sales Tax attributable to any transaction not consummated within the
Term, or (vii) any Sales Tax (or other funds measured by Sales Tax) required by the State
of California to be paid over to another public entity (including the State) or set aside and/or
pledged to a specific use other than for deposit into or payment from the City's general fund.

3.1.19 "Material" means ahy and all ’tangible peféonal property offered for sale
by Owner to its customers/clients which is subject to the Sales Tax Law.

3.1.20 “Minimum Annual Revenue Tax Base” means, in accordance with the
City’s Sales and Use Tax Sharing Policy, the minimum tax base of one hundred million
dollars ($100,000,000) of annual révenue_genera_tc_d through Sales or Use by Owner within
the City of Irwindale that is subject to Sales Tax Law and the Sales and/or Use Tax.

3.1.21 “Minbr_ Ameﬁdment” means any limited technical correction, or not-
substantive modification of this Agreement, as determined by the City Manager and City
Attorney. '

3.1.22 ‘fOperaﬁo_ﬁS” means E-Commerce Retail Sales consummated through
the Distribution Center located in the City and operated by Owner.

3.1.23 "Penalty Assessments" means penalties, assessments, collection costs
and other costs, fees or charges resulting from late or delinquent payment of Sales Tax and
which are levied, assessed or otherwise collected from Owner.

3.1.24 "Reporting Period" means, at any one point in time, the then- current
Fiscal Quarter together with the immediately preceding three (3) Fiscal Quarters. As to any
Fiscal Quarter, Owner's returns to the State of California under applicable Sales Tax Law
are due by the end of the calendar month following a Fiscal Quarter, and accordingly,
Owner's reporting for a Reporting Period shall be due to the City by the end of the calendar
month following the calendar month in which Owner is obligated to file. For example, for
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Fiscal Quarter ending July 31%, Owner's Data and Documentation shall be received by the
City by September 30",

3.1.25 “Resolution Period” shall have the meaning set forth in Section 6.15.

3.1.26 "Sale" and "Sales" mean, individually or collectively, E-Commerce
Retail Sale(s).

3.1.27 "Sales and/or Use Tax" means all sales and use taxes levied under the
authority of the Sales Tax Law, excluding Sales Tax Wthh is to be refunded to Owner,
because of an overpayment of Sales Tax.

3.1.28 "Sales Tax Law" means (i) California Revenue and Taxation Code
Section 6001 ef seq., and any successor law thereto, (ii) any legislation allowing City or
other public agency with jurisdiction in City. 1o levy any form of Sales Tax, and (iii)
regulations of the CDTFA and other blndmg Tulings and 1nterpretat10ns relating to (i) and
(1i) hereof.

3.1.29 "Term" shall mean that period commencing on the Effective Date and
ending on the earlier of (i) the date that is ten (10) years after the Effective Date, unless
otherwise extended in accordance with section 4.7 herein, or (ii) the date on which this
Agreement is terminated pursuant to the spec;ﬁc pr0v131ons of this Agreement.

ARTICLE IV. LOCATION AND OPERATION

4.1 Locatlon and Operatlon Covenant Owner hereby covenants and agrees that
it shall establish its Operatlons through its Distribution Center within the jurisdictional
boundaries of the City and shall thereafter, for the full Term, conduct any E-Commerce
Retail Sales Operations for the Des1gnated Sales Territory through the Distribution Center
in accordance with this Agreement Sales Tax Law, and all other applicable provisions of
local, state and federal law; provided, however, that a temporary cessation of operations
directly resulting from events of force majeure as described in Section 4.11 will not
constitute an Event of Default under Section 4.8. Owner’s Distribution Center located in the
City shall conduct its operations in accordance with all applicable provisions of local, state
and federal law. - '

Owner will not directly or indirectly solicit or accept any “Iinancial Assistance” from
any other public or private person or entity, if such Financial Assistance is given for the
purpose of causing or would result in Owner’s breach of the covenants set forth in this
Section 4.1, failing to establish or to continue for the Term, Operations through its
Distribution Center within the City. For purposes of this Section 4.1 the term “Financial
Assistance” means any direct or indirect payment, subsidy, rebate, or other similar or
dissimilar monetary or non-monetary benefit, including, without implied limitation,
payment of land subsidies, relocation expenses, public financings, property or Sales tax
relief, rebates, exemptions or credits, relief from public improvement obligations, and
payment for public improvements to or for the benefit of Owner.
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4.1.1 Covenant to Designate City as Point of Sale. Owner shall use all commercially
reasonable efforts to ensure that it conducts its Operations within the City so that the place
of Sale for taxable Sales occurring in the City during the Term of this Agreement will be
the City, pursuant to the Sales Tax Law. In all Sales reports filed by Owner with the CDTFA
relating to taxable Sales by such Operations, where such a designation is permitted or
required under Sales Tax Law, Owner shall use to ensure that its Operations shall specify
the City as the place of Sale for all of its taxable Sales that are conducted in the City. Owner
shall maintain the appropriatc master Sales permits applicable to and required for its
Operations. Owner agrees and covenants that it shall not Relocate its Distribution Center,
nor shall it redirect its place of Sale to another jurisdiction within the Designated Sales
Territory during the term of this Agreement. “Relocate,” as used in this Agreement shall
mean the closing of the Distribution Center and opening of a substantially similar E-
Commerce Distribution Center within the Demgnated Sales Terntory during the Term of
this Agreement.

City understands, acknowledges and agrees that Owner has established and may establish
other distribution centers outside the City (“Additional Offices”). However, nothing in this
Agreement limits Owner’s right to conduct sales and other business and operations at or
from the Additional Offices, but City makes no representations or warranties with respect
to Owner’s operations with respect to Additional Offices, Owner covenants and agrees that
under no circumstances will Owner’s agreements for Additional Offices impact Owner’s
obligations under this Agreement with respect to City’s designation as point of Sale for
Owner’s Operations consummated ator through:the Distribution Center, nor shall the
agreements for any . Additional Offices impact. or ‘negate any other representations,
warranties and covenants of Owner contalned in ‘this Agreement.

4.2 Payment of City’s Location Payl__nent Obligation.

4.2 Within sixty (60) days following the later of: (i) City's receipt of final
reconciliation reports from the CDTFA for a Fiscal Quarter occurring within the Term, or
(ii) City's receipt of any and all Data and Documentation for the Reporting Period applicable
to such Fiscal Quarter, City will determine and, in accordance with its Location Payment
Obligation, pay to Owner the City Payment due for such Fiscal Quarter.

4.2.2 Conditions. Precedent to City Payments. City's obligations under
Section 4.2,2 hereof are contingent on a year-to-year basis and, for each Fiscal Quarter
within the Term, City's obligations to make any payments to Owner hereunder are expressly
contingent upon the satisfaction of the following conditions precedent in each Fiscal Quarter
after Owner has begun E-Commerce Retail Sales in City, and after Owner reaches the
Minimum Annual Revenue Tax Base:

(i) Receipt by the City of the Local Sales and/or Use Tax Revenues
derived from the Operation of the Distribution Center for each
Fiscal Quarter;

(i) Owner will provide the City with the Data and Documentation (as
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defined in Section 4.2.3) for each Fiscal Quarter, including Fiscal
Quarters prior to achieving the Minimum Annual Revenue Tax
Base;

iii) Owner’s continuation of Operations through its Distribution Center
within the City; and

(iv) City's receipt and reasonable approval of the Data and
Documentation, certified as complete and accurate by an authorized
Owner officer or an authorized signatory delegate within (30) days
following the end of the Reporting Period for each Fiscal Quarter.
For example, for Fiscal Quarter ending July 31%, Owner's Data and
Documentation shall be received by the City by September 30™.

Should any one or more of the foregoing conditions precedent not be satisfied for each
Fiscal Quarter, then City shall have no obligation to make any City Payment to Owner for
such Fiscal Quarter until such conditions precedent are met. If the City €lects to delay any
payment on account of any such purported nbncompliance by the Owner, the City must
promptly give the Owner written notice pursuant to.Section 6.8 of all such material
obligations that the City alleges have not been fulﬁiled and cooperate with the Owner’s
efforts to effect a cure or remedy with respect thereto. It-is understood and agreed by Owner
that, the City’s Obligation to make. payments and each City Payment is specifically
contingent upon receipt by the City of the Local Sale and/or Use Tax Revenues derived from
the Operation of the Dlstnbutmn Center for each Fiscal Quarter

4.2.3 Data and Documentatmn For the purposes of this Agreement, the term
“Data and Documentation” means copies of Owner’s quarterly reports to the CDTFA
and/or Sales and/or Use Tax Returns for the applicable Fiscal Quarter which sets forth the
amount of Sales and/or Use Taxes pald to the CDTFA during the Fiscal Quarter arising from
Owners Operatlons :

- 4.2.4 Reporting Obligations. Owner acknowledges and agrees that it is
required to provide the City any information necessary to comply with City’s reporting
obligations in accordance with Government Code section 53803.1 during the Term of this
Agreement. The Parties agree that the City’s annual Reporting Obligations as set forth in
Government Code section 53083.1 shall commence on the Effective Date of this Agreement.
Owners shall provide thé'City any information required by the City to comply with its
Reporting Obligations at least forty-five (45) days prior to the anniversary of the Effective
Date of this Agreement.

4.2.5 Adequate Consideration. Each City Payment due and payable
hereunder shall constitute the total payment to Owner for the Fiscal Quarter to which it
relates. The Parties hereto have determined and agreed that the City Payment due and
payable during each Fiscal Quarter represents fair consideration to Owner for its covenants
and obligations hereunder.

Both City and Owner expressly acknowledge and agree that Owner will receive
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no compensation under this Agreement other than the City Payment. Owner shall not be
entitled to any reimbursement or other compensation from City for any costs incurred by
Owner in performing or preparing to perform its obligations under this Agreement. The City
Payments shall not be reduced or offset for any costs or expenses incurred by City in
performing or preparing to perform its duties under this Agreement.

4.2.6 No Carry Forward or Back. City and Owner acknowledge and agree
that the calculation and determination of all financial components of the Parties' rights and
obligations under this Agreement shall be computed on a Fiscal Quarter-to-Fiscal Quarter
basis. Revenues generated in one Fiscal Quarter may not be carried forward or back to any
prior or future Fiscal Quarter, it being the express agrce_ﬁment and understanding of the
Parties that for each Fiscal Quarter the financial obligations of the Parties and satisfaction
of the conditions precedent to such obligations shall be detenmncd and made independently
of any other Fiscal Quarter. : '

4.2.7 Source of City Payment Clty Payments shail be payable from Local
Sales and/or Use Tax Revenues. City covenants to reasonably consider such actions as may
be necessary to include all City Payments owed. hereunder in each of its annual budgets
during the Term and to reasonably con81der the necessary annual budgetary -appropriations
for all such City Payments. :

4.2.8 Recapture of City Payments. If, at any time during or after the Term of
this Agreement, CDTFA makes a final Board det_er:_ninatioh that all or any portion of the
Local Sales and/or Use Tax Revenues received by the City were improperly allocated and/or
paid to the City, and if CDTFA requires repayment of, offsets against future Sales and/or
Use Tax payments, or otherwise recapturesl"from the City those improperly allocated and/or
paid Local Sales and/or Use Tax Revenues, then Owner shall, within sixty (60) days after
written demand from the Clty, together with reasonable documentation, repay all City
Payments (or applicable portions thereof) theretofore paid to Owner which are attributable
to such repaid, offset or recaptured Local Sales and/or Use Tax Revenues; provided,
however, that the Owner’s repayment obligations hereunder shall be limited to the actual
amount of City Payments to be repaid..If Owner fails to make such repayment within sixty
(60) days after the City’s written demand, together with reasonable documentation, then
such obligation shall accrue interest from the date of the City’s original written demand at
the then-maximum Jegal rate imposed by the California Code of Civil Procedure on
prejudgment monetary obligations, compounded monthly, until paid. In addition, to the
extent unpaid, City may withhold such amounts from future City Payments. The City will
promptly contact Owner regarding any communication from the CDTFA pertaining to tax
allocations associated with the Owner’s business.

City and Owner agree that, should the CDTFA question the correctness of the
allocation or determine that there has been an improper allocation to the City, City will (at
the request of Owner) engage legal counsel to use his or her best efforts to defend such
allocation in all CDTFA administrative proceedings. Costs associated for such efforts will
be borne by both City and Owner in proportion to their respective percentage interests in the
Local Sales and/or Use Tax Revenue. For purposes of this paragraph, administrative
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proceedings include all CDTFA meetings, conferences and appeals before CDTFA Board
members. Owner will cooperate fully with the City and its attorney. Owner shall have the
right, but not the obligation, to participate in any such administrative proceedings and may
engage its own legal counsel or consultant, at its own cost. In the event that the CDTFA
reverses its decision (or is required to reverse its decision) and refunds or credits the City
with some or all of the Local Sales and/or Use Tax Revenue previously found to have been
misallocated to the City, the City shall refund all amounts previously repaid to the City
pursuant to this Section with respect to such Local Sales and/or Use Tax Revenue.

4.2.9 Underpayment by CDTFA. In order to further the goals of this
Agreement, City hereby authorizes Owner, upon reasonable notice and within the limits of
the California Public Records Act, to allow Owner to review records regarding the receipt
of Local Sales and/or Use Tax Revenues by City from CDTFA relating to Owner. City and
Owner agrees that, in the event of an underpayment of Local Sales and/or Use Tax Revenues
by CDTFA, City will (at the request of Owner) engage legal counsel to use his or her best
efforts to defend such allocation in all CDTFA administrative proceedmgs Costs associated
for such efforts will be borne by both C1ty ‘and Owner in proportion - fo their respective
percentage interests in the Local Sales and/or Use Tax Revenue. For purposes of this
paragraph, administrative proceedings include all CDTFA meetings, conferences and
appeals before CDTFA Board Inembers

4.3  Audit of Books and Records Either Party shall within the sixty (60) days
following the filing for a Reporting Period, make its books and records relating to the
Reporting Period being audited and the calculation and determination of that Party's rights
and obligations under this Agreement available at no cost to the requesting Party and/or its
designees (including its accountants and/or attorneys) and shall direct its accountants and

other consultants and contractors.in possession of its books and records to do likewise;
provided, however, that nothmg herein shall be deemed to abridge or constitute a waiver of
any . Party's evzdentiary rights .and pr1v11eges arising pursuant to any provision of law,
including, without implied limitation, the California Evidence Code, California Government
Code (including the Public Records Act), the Code of Civil Procedure, federal statutes and
state or federal judicial decisions. Furthermore, Owner may redact or omit confidential
information, including but not limited to customer information such as addresses, names and
phone numbers. Furthermore, all such non-privileged books and records may be made
available and introduced as evidence if ordered by any court of competent jurisdiction, Each
Party shall bear the costs of its own auditors, experts and other consultants it may engage to

complete its investigation of the other Party's books and records; provided, however, that
any audit and/or investigation ordered by the court, may be recovered as an item of litigation
expense pursuant to Section 6.14.

4.4  Reconciliation. Each City Payment shall be accompanied by a statement
setting forth the calculations made to determine the amount of such disbursement and setting
forth all disbursements made to date. The City Payment may be subject to any credits or
offsets necessary to account for adjustments to Local Sales and/or Use Tax Revenues in
accordance with Section 3.1.18 or any other provision of this Agreement. Each Party shall
have the right to contest any of the calculations or information contained in said statement
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or the determined amount of payment upon written notice to the other Party within sixty
(60) calendar days of the date of the statement or City Payment, If the challenging Party can
show to the reasonable satisfaction of the other Party, within sixty (60) calendar days of
receiving such notice, that the amount of a City Payment was incorrect, either City shall
disburse to Owner the correct amount due, or Owner shall reimburse City for any amount
received in excess of the correct amount due, as applicable.

4.5 Employment Qutreach for Local Residents. A goal of the City in entering
into this Agreement is to foster employment opportunities for City residents. To that end,
Owner shall use commercially reasonable efforts to recruit and hire local City residents for
full and part time employment opportunities at its Distribution Center, as determined by
Owner in its sole discretion. The City shall be authorized to post and advertise the job
recruitment information provided to the City or posted on careers.homedepot.com on the
City’s website and other jobs available and job recruitment sites within the region and to
provide a link to careers.homedepot.com, whi_ch'__r_'eﬂects Owner’s current job postings. If the
Owner offers job recruitment events, then Owner will coordinate with the City. Failure by
Owner to comply with the outreach initiatives in this Section shall not constitute an Event
of Default under Section 4.8 of this Agreement Any offers of employment shall be at
Owner’s sole discretion. Nothing in this paragraph shall requlre Owner to offer employment
to individuals who are not otherwise qualified for such employment. Without limiting the
generality of the foregoing, the provisions of this Section 4.5 are not intended, and shall not
be construed, to benefit or be enforceable by 'any person Whatsoever other than City.

4.6 Commumty Improvement A matenai con81derat10n for the City in entering
into this Agreement is Owner’s agreement 1o support community and public improvements
within the City. Owner agrees 1o participate in supporting community benefit events and
activities consistent with Owner’ s practices and policies. City staff may submit a request to
Owner for Owner’s partxczpatlon in community benefit events at least once per year during
the Term of this Agreement. Owner will consider, in its sole discretion and consistent with
its practices and policies, whether to participate in specific community benefit events. In the
alternative, Owner may 'consider,' in its sole discretion, a deduction of the City’s Location
Payment Obligation for the purpose of community benefit participation.

4.7  Option to Extend Term and Location Payment Obligations. Upon Owner’s
exercise of each five (5) year option to extend its lease agreement for the Distribution Center,
City and Owner shall retain the option to extend or modify the Term of this Agreement
and proportion of Location Payment Obligations as set forth in this Agreement upon
mutual written agreement by the parties and in accordance with the City’s Sales and Use
Tax Sharing Policy.

4.8  Event of Default. Each of the following shall constitute an "Event of Default":

4.8.1 Failure by a Party to comply with and observe any of the material
conditions, terms, or covenants set forth in this Agreement, if such failure remains uncured
within ninety (90) days after written notice of such failure from the non-defaulting Party to
the defaulting Party in the manner provided herein or, with respect to a default that cannot
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be cured within ninety (90) days, if the defaulting Party fails to commence such cure within
such ninety (90) day period or thereafter fails to diligently and continuously proceed with
such cure to completion. However, if a different period, notice requirement, or remedy is
specified under any other section of this Agreement, then the specific provision shall control.

4.8.2 Any representation or warranty contained in this Agreement or in any
application, financial statement invoice, certificate, or report submitted pursuant to this
Agreement proves to have been incorrect in any material respect when made.

49 Rights and Remedies; Rights and Remedies Not Exclusive. Unless
prohibited by law or otherwise provided by a specific term of this Agreement, the rights and
remedies of City and Owner under this Agreement are nonexclusive and all remedies
hercunder may be exercised individually or cumulatlvely Notwithstanding anything in this
Agreement to the contrary, (a) neither Party shall be liable to the other Party for
consequential damages and (b) in no event shall the City have the right of specific
performance or other mandatory 1njunct1ve_rehef to compel any aspect of the Owner’s
operation of the Distribution Facility. Upon the other Party's Event of Default, in addition
to those remedies expressly granted herein, the Partles shall also have the rlght to seek all
other available legal and equitable. remeches : : :

410 Termination.

4.10.1 In the event Owner’s lease 'a.g.'feement for any Distribution Center in the
City expires or temnnates Owner may, at 1ts optlon tern:unate this Agreement upon written
notice to the City. - . .

4.10.2 In the event of the permanent cessation of the entirety of Owner’s
Operations within the City due to a force majeure event as described in Section 4.11, either
Party may termmate this Agreement and - ali of its obligations hereunder without cost or

Hability.

- 4.10.3 The City’s Rights to Terminate its Obligations under Section 4.2. The
City’s obligations under Section 4.2 shall automatically terminate without cost, expense, or
liability to City, upon the occurrence of any one or more of the following: (i) Owner Default,
as to which any applicable notice and cure period provided for herein has expired; (ii) the
end of the Term; or (iii) upon the final determination by a court of competent jurisdiction
that any one or more of the Covenants are void, voidable, invalid, or even unenforceable for
any reason whatsoever, including, without limitation, legal infirmity. Upon termination, all
of the City’s LPO obligations for future City Payments will be terminated.

4.10.4 Owner Termination. Notwithstanding any other provisions of this
Agreement, Owner may, at its option, upon written notice to City, terminate this Agreement
and/or relocate the Distribution Facility, its Designated Sales Territory or its Distribution
Center to any other city or county in California or elsewhere and reallocate Owner’s E-
Commerce Sales accordingly and in conformance with applicable Sales Tax Law. Owner
shall provide at least three (3) months of written notice to the City prior to termination. Upon
termination, all of Owner’s obligations to comply with the Covenants in Section 4.1 and
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4.1.1 shall terminate,

4.11 Force Majeure. Neither Party to this Agreement will be liable for failure or
delay in its performance of its obligations hereunder due to causes beyond its reasonable
control, including, but not limited to fire, flood, war, riot, embargo, labor dispute, strike,
earthquake, or other similar acts of God, acts of civil and military authorities, or terrorism.

ARTICLE V. REPRESENTATIONS AND WARRANTIES

5.1  City Representations and Warranties. City represents and warrants to Owner
that, to City's actual current knowledge:

(iy City is a municipal corporation'ekercising governmental functions
and powers and organlzed ‘and ex1st1ng under the State of
California; : :

(i) City has taken all actlons required by 1aw to approve the execution
of this Agreement;

(iii) City's entry into this Agreement and the performance of City's
obligations u:nder this Agreement do not violate any contract,
agreement or other lega1 obligation of City;

(iv) There are no pendmg 1awsu1ts or other actions or proceedings which
would prevent or impair the - tlmely performance of City's
obhgatlons under t}us Agreement

(v) City has 'the legal rlght power and authority to enter into this
. Agreement and . to consummate the transactions contemplated
" hereby, and the execution, delivery and performance of this
-Agreement has been duly authorized and no other action by City is
requisite to the valid and binding execution, delivery and
performance of this Agreement, except as otherwise expressly set
forth_herein; and

(vi_) The.individual executing this Agreement is authorized to execute
- this Agreement on behalf of City.

The representations and warranties set forth above are material consideration to
Owner and City acknowledges that Owner is relying upon the representations set forth above
in undertaking Owner's obligations set forth in this Agreement.

The term "City's actual current knowledge" means, and is limited to, the actual
current knowledge of City Manager, as of the Effective Date, without having undertaken
any independent inquiry or investigation for the purpose of making such representation or
warranty and without any duty of inquiry or investigation. All of the terms, covenants and
conditions of this Agreement shall be binding on and shall inure to the benefit of City and
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its nominees, successors and assigns.

5.2  Owner Representations and Warranties. Owner represents and warrants to
City that, to Owner's actual current knowledge:

(i) Owner is a duly formed Delaware corporation and is in good
standing and qualified to do business under the laws of the State of
California;

(ii) The individual(s) executing this Agreement is/are authorized to
execute this Agreement on behalf 'ef Owner;

(iii) Owner has taken all actlons requlred by law to approve this
Agreement; = :

(iv) Owner’s entry into thls Agreement and the performance of Owner’s
obligations under this Agreement do not violate any contract,
agreement or other legal obhgatlon of Owner

(v) There are no pending lawsuits or other actions or proceedmgs which
would prevent .or impair the timely performance of Owner’s
obligations under ﬁns Agreement and

(vi)..Owner has the ._l_egal r1gh_t,'.pewer and authority to enter into this
. Agreement and to consummate the transactions contemplated
~ hereby,: and the execution, delivery and performance of this

B Agreement have been duly authorized and no other action by Owner
s requisite to the valid and binding execution, delivery and

- performance of this Agreement except as otherwise expressly set

L forth herein, ;

The representatlons and_warranties set forth herein are material considerations
to City and Owner acknowledges that City is relying upon the representations set forth above
in undertaking City's obligations set forth above.

The term "Owner’s actual current knowledge" means, and is limited to, the actual
current knowledge of the individual(s) executing this Agreement on behalf of Owner as of
the Effective Date, without having undertaken any independent inquiry or investigation for
the purpose of making such representation or warranty and without any duty of inquiry or
investigation.

5.3  The City has entered into this Agreement with Owner because of the unique
qualifications and identity of Owner. No voluntary or involuntary successor-in-interest of
Owner shall acquire any rights or powers under this Agreement except as expressly set forth
herein. Owner may not assign or transfer all or any part of this Agreement except as provided
in Section 6.25.
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ARTICLE V1. MISCELLANEOUS

6.1 Amendment; Modification. At any time City and Owner may determine that
this Agreement should be amended for the mutual benefit of the Parties, or for any other
reason. Any such amendment to this Agreement shall only be by written agreement between
City and Owner. City and Owner agree to consider reasonable requests for amendments to
this Agreement which may be made by either of the Parties hereto, although neither Party
shall be obligated to approve any such amendment. Any amendments to this Agreement
must be in writing and signed by the appropriate authorities of both City and Owner. With
the concurrence of the City Attorney, the City Manager is authorized on behalf of City to
approve and execute Minor Amendments to this Agreement (as defined in Section 3.1.20)
on behalf of City. Any amendment that is not a Minor Amendment shall require approval
by the City Council. Any such approved amendment shall control over this Agreement.

6.2 California Law. This Agreeme'r.ﬂ:. shall be construed and governed in
accordance with the laws of the State of Cahforma without regard. to its conflict of laws
principles. : :

6.3  Execution in Counterparts. This A'greemer.it' inay be executed'm two (2) or
more counterparts, each of which shall be deemed an omgmai and all of which shall
constitute but one (1) and the same 1nstrument B

6.4  Business Days. Any act or. thmg reqmred o be done or exist on any date set
forth herein which does not constitute a'Business Day in any year shall be deemed to be
done or to exist on such date if such act or thmg is done or exists on the next date which
constitutes a Busmess Day -

6.5 Tax Consequencee Owner shal.l' be responsible and assume all liability for
federal state and/or local income or other taxes resulting from its receipt of City Payments.

6 6 Rights Not G_ranted. ‘This Agreement is not, and shall not be construed to be,
a statutory development agreement under California Government Code Section 65864 ef
seq. or a disposition and development agreement under California Health and Safety Code
Section 33000 ef seq. This Agreement is not, and shall not be construed to be, an approval
of or an agreement to issue-permits or a granting of any right or entitlement by City
concerning any project, development, or construction by Owner in City. This Agreement
does not, and shall not be construed to exempt Owner in any way from the requirement to
obtain permits and/or other discretionary or non-discretionary approvals as may be
necessary for the development, maintenance and operation of any project, development or
construction within City.

This Agreement does not, and shall not be construed to exempt Owner from the
application and/or exercise of City's power of eminent domain or its police power, including,
but not limited to, the regulation of land uses and the taking of any actions necessary to
protect the health, safety and welfare of its citizenry.

6.7  Consent. Whenever consent or approval of either Party is required under this
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Agreement, that Party shall not unreasonably withhold, delay or condition such consent or
approval unless a different standard is otherwise provided by a specific provision of this
Agreement.

6.8 Notices and Demands. All notices or other communications required or
permitted between City and Owner under this Agreement shall be in writing, and may be
(i) personally delivered, (ii) sent by United States registered or certified mail, postage
prepaid, return receipt requested, or (iii) sent by nationally recognized overnight courier
service (e.g., Federal Express), and addressed to the Parties at the addresses below subject
to the right of either Party to designate a different address for itself by notice similarly given.
Any notice so given by registered or certified United States mail shall be deemed to have
been received on the fourth (4“‘) Business Day after the same is deposited in the United
States mail. Any notice not so given by registered or certified mail, such as notices delivered
by courier service (e.g., I'ederal Express), shall be deemed recelved upon actual receipt of
the same by the Party to whom the notice is glven :

To City:

City of Irwindale

5050 N, Irwindale AVenue

Irwindale, CA 91706

Atin: Julian A. Miranda, Clty Manager

With a copy to:

Aleshn'e & Wynder LLP :
18881 Von Karman Avenue Su1te 1700
" Trvine, CA 92612 T
Atin: Adnan R. Guerra, Clty Attomey

To Owner:

Home Depot U.S.A., Inc.

2455 Paces Ferry Rd.

Atlanta, GA 30339-4024

Attn: Real Estate Property Manager

With a copy to:

Home Depot U.S.A., Inc.

2455 Paces Ferry Rd.

Atlanta, GA 30339-4024

Attn: Nick Harper, Senior Corporate Counsel
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6.9  Non-liability of Parties’ Officials and Employees. No officer, elected
official, contractor, consultant, attorney or employee of City shall be personally liable to
Owner, any voluntary or involuntary successors or assignees of Owner, or any lender or
other party holding an interest in Owner's property, in the event of any default or breach by
City, or for any amount which may become due to Owner or to its successors or assignees,
or on any obligations arising under this Agreement.

No officer, official, contractor, consultant, attorney or employee of Owner shall be
personally liable to City, any voluntary or involuntary successors or assignees of City in the
event of any default or breach by Owner, or for any amount which may become due to City
or to its successors or assignees, or on any obligations arising under this Agreement.

6.10 Conflicts of Interest. No officer, el_ected official, contractor, consultant,
attorney or employee of City shall have any personal interest, direct or indirect, in this
Agreement nor shall any such officer, electe_c_i'efﬁcial, contractor, consultant, attorney or
employee participate in any decision relating to this Agreement which unlawfully affects
his/her personal interests or the interests of any corporatlon par“mershlp or association in
which he/she is directly or indirectly interested. -

6.11 Entire Agreement; Confidentiality. This Agreement contains all of the terms

and conditions agreed upon by the Parties. No other understanding, oral or otherwise, in
direct conflict with this Agreement shall be deemed to exist or to bind any of the Parties
hereto. All prior written or oral offers, counteroffers memoranda of understanding,
proposals and the like are superseded by this Agreement The terms and existence of this
Agreement will not be publicized or made public beyond what is required by law. City shall
keep any and all proprietary and confidential information and data provided by Owner under
this Agreement strictly confidential to the extent permitted by law. City will use information
provided by Owner pursuant to ‘this Agreement only for the purposes within the scope of
this Agreement Owner shall clearly mark or otherwise identify in writing all information it
considers to be proprietary and conﬁdentral at the time it is delivered to City. The
confidentiality obligation under this section shall not apply to:
(a) information which is already public information or which is otherwise available to the
general pubhe (b) information received from a third party without a similar confidentiality
restriction who is lawfully in possession of the information and who has the lawful right to
disclose it; (¢) information that is already in City’s possession prior to receiving it from
Owner; (d) information delivered by Owner to City and not marked or otherwise identified
as proprietary and confidential at the time it was delivered; or {€) information required to be
disclosed under the California Public Records Act.

6.12 Extensions and Delays. Time is of the essence in the performance of the
obligations of City and Owner under this Agreement. In addition to specific provisions of
this Agreement, providing for extensions of time, times for performance hereunder shall be
extended where delays in performance are due to war, insurrection; any form of labor
dispute; lockouts; riots; floods; earthquakes; fires; acts of God or of third parties; third party
litigation or orders and judgments of courts of competent jurisdiction; acts of a public
enemy; acts of governmental authorities; epidemics; quarantine restrictions; freight
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embargoes; and other circumstances outside of a Party’s reasonable control (collectively,
"Enforced Delays") provided, however, that the Party claiming the extension shall notify
the other Party of the nature of the matter causing the default; and, provided further, that the
extension of time shall be only for the period of the Enforced Delays. In no event shall either
Party be deemed in default of this Agreement because of an Enforced Delay event.

However, deadlines for performance may not be extended as provided above due to any
inability of the Owner to obtain or maintain acceptable financing for the operation of the
Distribution Center.

ANYTHING IN THIS COVENANT AGREEMENT TO THE CONTRARY
NOTWITHSTANDING, OWNER ASSUMES THE RISK OF UNFORESEEABLE
CHANGES IN  ECONOMIC CIRCUMSTANCES. AND/OR  MARKET
DEMAND/CONDITIONS AND WAIVES, TO. THE GREATEST LEGAL EXTENT,
ANY DEFENSE, CLAIM, OR CAUSE OF _ACTION BASED IN WHOLE OR IN PART
ON ECONOMIC NECESSITY, IMPRACTICABILITY, FRUSTRATION OF PURPOSE,
CHANGED ECONOMIC CIRCUMSTANCES OR SIMILAR THEORIES.

OWNER EXPRESSLY AGREES. THAT ADVERSE CHANGES IN ECONOMIC
CONDITIONS, EITHER OF -OWNER SPECIFICALLY OR THE ECONOMY
GENERALLY, OR CHANGES IN THE MARKET CONDITIONS OR DEMANDS,
SHALL NOT OPERATE TO EXCUSE OR DELAY THE STRICT OBSERVANCE OF
EACH AND EVERY OF THE OBLIGATIONS, COVENANTS, CONDITIONS AND
REQUIREMENTS -OF THIS COVENANT. AGREEMENT OWNER EXPRESSLY
ASSUMES THE RISK OF SUCH ADVERSE ECONOMIC OR MARKET CHANGES,
WHETHER OR NOT FORESEEABLE AS OF OWNER’S EXECUTION OF THIS
COVENANT AGREEMENT

OWNER’ S INITIALS

6 13 Indemmﬁcatlon Offset Owner agrees to indemnify City and hold it harmless
from and aga_mst all third party demands, suits, proceedings, causes of action or claims
arising from, in connection with or related to this Agreement or from City’s performance of
this Agreement, except to the extent such demand, suit, proceeding, cause of action or claim
was caused by City’s negligence or intentional misconduct, or the negligence or intentional
misconduct of any of the City’s officials, officers, employees, or agents, with the exception
of CDTFA administrative proceedings described in Section 4.2. In the event that a court
or administrative body determines that any portion of Local Sales and/or Use Tax Revenues
must be shared with another jurisdiction, such amount shall be deducted from Local Sales
and/or Use Tax Revenues and shall not be used to calculate the Location Payment
Obligation. The City shall fully cooperate in the defense of such demand, suit, proceeding,
cause of action or claim and upon written request of Owner shall provide to Owner such
documents and records in possession of the City that are relevant to such demand, suit,
proceeding or claim and not otherwise protected by law.

6.14 Attorneys' Fees. In the event of the bringing of an action or suit by a Party
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hereto against another Party hereunder by reason of any breach of any of the covenants or
agreements or any intentional inaccuracies in any of the representations and warranties on
the part of the other Party arising out of this Agreement or any other dispute between the
Parties concerning this Agreement then, in that event, the prevailing Party in such action or
dispute, whether by final judgment or arbitration award, shall be entitled to recover from the
other Party all costs and expenses of suit or claim, including actual attorneys' fees and expert
witness fees. Any judgment, order or award entered in any final judgment or award shall
contain a specific provision providing for the recovery of all costs and expenses of suit or
claim, including actual attorneys’ fees and expert witness fees (collectively, "Costs")
incurred in enforcing, perfecting and executing such judgment or award. For the purposes
of this Section 6.14, Costs shall include, without implied limitation, attorneys' and experts'
fees, costs and expenses incurred in the following: (i) post judgment motions and appeals,
(ii) contempt proceedings, (iii) garnishment, levy and debtor and third party examination;
{(iv) discovery; and (v) bankruptcy htlgauon ThlS Section 6.14 shail survive any termination
of this Agreement. : :

6.15 Informal Dispute Resolution. The Parties shall atteni'pt in good faith to
resolve any differences, controversy or claim arising out of or relating to this Agreement
promptly by negotiations between senior officials of the Partles who have authority to settle
the difference or controversy. The: dISputmg Party may give the other Party written notice
("Dispute Notice") that a dispute exists between them. Within twenty (20) days after receipt
of a Dispute Notice, the receiving Party shalfl submit to.the disputing Party a written
response. The Dispute Notice and response shaﬂ include (a) a statement of each Party's
position and a summary of the evidence and arguments supportmg its position, and (b) the
name and title of the official who shall represent that Party. The senior officials shall meet
at a mutually acceptable time and place or by telephone conference within thirty (30) days
of the date of the Dispute Notice, and thereafter as often as they reasonably deem necessary
to exchange relevant information and to attempt to resolve the dispute, up to a maximum of
ninety (90) days of the date of the Dispute Notice (“Resolution Period”). In the event any
Party fails to provide a response to a Dispute Notice in accordance with this section or fails
to cooperate in the scheduling of, or to attend, the meetings, described above, to resolve the
dispute, then, with respect to that Party, the Resolution Period shall be deemed to have run
so that the dispute may immediately be subject to legal action.

6.16 Jurisdiction and Venue. Any legal action or proceeding concerning this
Agreement shall be filed and prosecuted in the appropriate State of California court in the
County of Los Angeles, California. Both Parties hereto irrevocably consent to the personal
jurisdiction of that court. City and Owner each hereby expressly waive the benefit of any
provision of federal or state law or judicial decision providing for the filing, removal, or
change of venue to any other court or jurisdiction, including, without implied limitation,
federal district court, due to any diversity of citizenship between City and Owner, due to the
fact that City is a party to such action or proceeding or due to the fact that a federal question
or federal right is involved or alleged to be involved. Without limiting the generality of the
foregoing, City and Owner specifically waive any rights provided to it pursuant to California
Code of Civil Procedure Section 394. Owner acknowledges that the provisions of this
Section 6.16 are material consideration to City for its entry into this Agreement, in that City
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will avoid the potential cost, expense and inconvenience of litigating in a distant forum.

6.17 Interpretation. City and Owner acknowledge that this Agreement is the
product of mutual arms-length negotiation and drafting and that both Parties have been
represented by legal counsel in the negotiation and drafting of this Agreement. Accordingly,
the rule of construction which provides that ambiguities in a document shall be construed
against the drafier of that document shall have no application to the interpretation and
enforcement of this Agreement. In any action or proceeding to interpret or enforce this
Agreement, the finder of fact may refer to any extrinsic evidence not in direct conflict with
any specific provision of this Agreement to determine and give effect to the intention of the
Parties with respect to any ambiguities in this Agreement.

6.18 No Waiver. Failure to insist on any occasion upon strict compliance with any
of the terms, covenants or conditions hereof shall not be deemed a waiver by any Party of
such term, covenant or condition, nor shall any"Waiver or reliriquishment of any rights or
powers hereunder at any one time or more times be deemed a waiver or relinquishment by
any Party of such other right or power at any other time or times.

6.19 Successors and Assigns. The terms covenants and ceﬁditions of this
Agreement shall be binding upon. and. inure to the beneﬁt of the Partjes hereto and their
voluntary and involuntary successors and asmgns '

6.20 No Third Party Beneficmnes. The ‘performance of the respective obligations
of City and Owner under this Agreement are not intended to benefit any party other than
City or Owner. No person or entity not a éignatt)fy to this Agreement shall have any rights
or causes of action against any Party to this Agreement as aresult of that Party's performance
or non—performance under th;s Agreement '

6 21 NO Effect on Emment Domam Authorlty Nothing in this Agreement shall
be deemed to limit, m_oc_hfy or abridge ot affect in any manner whatsoever City's eminent
domain powers with respect to any property.

6.22 - 'Warranty Against Payment of Consideration. Owner warrants that it has not
paid or given, and will not pay or give, any third party any money or other consideration for
obtaining this Agreement. Third parties, for the purposes of this Section 6.22, shall not
include persons to whom fees are paid for professional services if rendered by attorneys,
financial consultants, accountants, engineers, architects and the like when such fees are
considered necessary by Owner,

6.23 Severability. City and Owner declare that the provisions of this Agreement are
severable. If it is determined by a court of competent jurisdiction that any term, condition or
provision hereof is void, voidable, or unenforceable for any reason whatsoever, then such
term, condition or provision shall be severed from this Agreement and the remainder of the
Agreement enforced in accordance with its terms.

6.24 Further Acts. City and Owner each agree to take such additional acts and
execute such other documents as may be reasonable and necessaty in the performance of
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their obligations hereunder. The foregoing shall not, however, be deemed to require City to
exercise its legislative discretion in any particular fashion or to provide to Owner any
remedy or claim for damages against City based on the lawful exercise of City’s discretion.

6.25 No Assignment, Transfer, Pledge or Hypothecation. Owner may not assign,
transfer, encumber or hypothecate its rights or obligations under this Agreement to any
person or entity, without the express written consent of City, which may be withheld in
City's sole and absolute discretion. Any unpermitted assignment, transfer, pledge,
encumbrance, or hypothecation, or any attempt to do so, shall not confer any rights upon the
purported assignee or transferee and shall constitute Owner's immediate and incurable
material default of this Agreement, and City may, without providing Owner notice or
opportunity to cure, exercise those remedies available to City pursuant to Sections 4.7 and
4.8.3. Notwithstanding the foregoing, Owner shall have the right to assign this Agreement
or any right or obligation hereunder to its immediate or ultimate parent, or to an affiliate, by
providing advance written notice to City. An “affiliate” shall mean any legal entity that, at
the applicable time, directly or indirectly controls, is controlled w1th or by, or is under
common control with, Owner. - :

6.26 Relationship of Parties. The Partiéé"sha_l_l -:th be deemed in a relationship of
partners or a joint venture by virtue of this Agreement, nor shall either Party be an agent,

representative, trustee or fiduciary of the other Neither Party shall have any authority to
bind the other to any agreement.

6.27 Non-Dedlcatlon of Property The execution of th1s Agreement by Owner does
not result in the ded1cat10n of any Owner property for public use.

{Slgnatures on followmg pages]
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SIGNATURE PAGE

TO
LOCATION AGREEMENT

CITY:

CITY OF IRWINDALE

a California Municipal Corporation
Dated: By: .. - |

| _J_L_l_lian A. Miranda, City Manager

ATTEST:
By:

Laura M. Nieto, Chief Deputy City Clerk |

APPROVED AS TO LEGAL FORM:

By:

Adrian R. Guerra, City Attorney .
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SIGNATURE PAGE
TO
LOCATION AGREEMENT

OWNER:

Home Depot U.S.A., Inc.,
a Delaware corporation

Dated: By: .-
Tt
65404181, v1t
67469187 vl
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ECONOMIC DEVELOPMENT SUBSIDY REPORT
PURSUANT TO GOVERNMENT CODE SECTION 53083.1

FOR A WAREHOUSE DISTRIBUTION CENTER OPERATING COVENANT
AGREEMENT
BY AND BETWEEN
CITY OF IRWINDALE
AND
HOME DEPOT U.S.A,, INC.

Pursuant to Government Code Section 53083.1, the City Council of the City of lrwindale
must hold a noticed public hearing and, prior to the public hearing, provide all of the
following information in written form and available to the public and through the City’s
website, regarding a proposed economic development subsidy to be provided by the
City pursuant to an Operating Covenant Agreement by and between the City of
Irwindale (“City”) and Home Depot U.S.A., INC. ("Home Depot”) (the “Agreement”). The
Agreement provides an economic subsidy by the City to Home Depot to incentivize the
leasing of a new build-to-suit facility of 530,000 square feet, or locate a new point of
sale in an existing facility, to operate an E-Commerce Distribution Facility ("Facility”).

Notice was published in the local newspaper for a public hearing to be held on March
22, 2023.

The purpose of this report is to provide the information required pursuant to
Government Code Section 53083.1 in regard to the Agreement. This report shall remain
available to the public and posted on the City’s website until the end date of the
economic development subsidy, as further described in number 2 below.

1. The name and address of all corporations, including members of a
commonly controlled group or members of a combined reporting group of
which the corporation is a member, or any other business entities, except
for sole proprietorships, that are the beneficiary of the economic
development subsidy.

The Agreement is with Home Depot U.S.A., INC., a Delaware corporation
(“Home Depot™). Home Depot is the sole beneficiary of the economic
development subsidy.

Home Depot U.S.A., INC.
2455 Paces Ferry Road, N.W.
Atlanta, Georgia 30339

(770) 384-2864
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2. The name and address of all warehouse distribution centers that are the
beneficiary of the economic development subsidy.

Through a site selection process, Home Depot determihed to locate a new e-
commerce distribution facility in the City of Irwindale at the property located at
13131 Los Angeles Street, Irwindale, California 91706.

3. The start and end dates and schedule, if applicable, for the economic
development subsidy.

The Effective Date of the Agreement is contingent on City Council approval after
all legally required notices and hearings; execution of the agreement by Home
Depot, and the City; Home Depot's execution of a warehouse lease agreement
for the distribution center to be located at 13131 Los Angeles Street; and the
facility has begun to generate Sales and/or Use Tax Sales revenues for the City.

The term will commence on the Effective Date of the Agreement and continue for
a minimum of ten years. The City's obligation to make any payments to Home
Depot are expressly contingent upon the satisfaction of certain conditions
precedent in each Fiscal Quarter after Home Depot has begun E-Commerce
Retail Sales at the distribution center, and after Home Depot's annual sales
and/or use tax base eguals or exceeds $100,000,000.00.

The Parties have negotiated two five-year options to extend the Agreement, for a
total term of 20 years.

4. A description of the economic development subsidy, including the
estimated total amount of the expenditure of public funds by, or of revenue
lost to, the local agency as a result of the economic development subsidy.

The Agreement provides that Home Depot U.S.A., Inc. will retain 35% of Sales
and/or Use Tax Revenues attributable to taxable sales within the City over the
next ten years following the Effective Date; Payment will be made on a quarterly
basis. It is estimated that Home Depot U.S.A, Inc. will generate approximately
$1,000,0000 annually in sales tax revenue. Based upon this estimate, Home
Depot U.S.A, Inc. is projected to receive approximately three hundred and fifty
thousand dollars ($350,000) per annum. The total amount of the expenditure or
loss of revenue is estimated to be three million five hundred thousand dollars
($3,500,000). The amounts may increase, with increased sales.

The Parties have negotiated two 5-year options to extend the agreement, which
increases the amount of revenue Home Depot would receive by 5% for a total of
40% for years 11 through 15; and 45% for years 16 through 20, after the Parties’
mutual agreement to exercise each option.
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5. A statement of the public purposes for the economic development subsidy.

To continue to expand and enhance economic opportunities for businesses in the
City, continue to expand the City's employment base, and continue to generate
hereinafter defined Sales Tax that the City can utilize to fund general government
services such as police, street maintenance, park maintenance, and community
service programs.

The City has determined that the Agreement with Home Depot will generate
substantial revenue for the City, allow for the creation of new jobs, and result in
community and public improvements that might not otherwise be available to the
community for many years. This Agreement furthers the policies of the City to be
business-friendly and support economic growth including the creation of new
sources of revenue that support residents and city services.

6. Projected tax revenue to the local agency as a result of the economic
development subsidy.

The City of Irwindale will retain 65% of the sales tax revenue and receive
approximately six hundred and fifty thousand dollars ($650,000) per year in sales
tax revenue, and approximately two thousand three hundred twenty-eight
($2,328) per year in business license tax revenue, totaling six million five
hundred twenty-three thousand two hundred eighty dollars ($6,523,280) over the
initial 10-year term of the agreement. In addition, the City may also collect
unsecured property tax on fixtures, furniture, and machinery used in business,
however, that amount is unknown until the taxpayer reports the actual value to
Los Angeles County in the latter part of 2023.

The Parties have negotiated two 5-year options to extend the agreement, which
decreases the amount of revenue the City would receive by 5% for a total of 60%
for years 11 through 15; and 55% for years 16 through 20, after the Parties’
mutual agreement io exercise each option.

7. Estimated number of jobs created by the economic development subsidy,
broken down by full-time, part-time, and temporary positions.

The City and Home Depot U.S.A, Inc. have estimated that the Agreement will
create approximately 45 to 65 new full-time jobs as a result of this Project. The
positions will have an average hourly wage of $21.50 plus benefits. In addition,
45 to 75 third-party logistics employees will service the facility.
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8. The estimated number of workers employed through temporary agencies.
Home Depot does not anticipate using temporary agencies on site.

9. Whether any benefits package is offered, including health benefits, fringe
benefits, and defined benefit pensions.

Home Depot offers health and retirement benefits to full-time employees
including but not limited to, medical, vision, dental, 401(K), profit-sharing
bonuses, and tuition reimbursement.

10. Both of the following regarding each warehouse distribution center that is
the beneficiary of the economic development subsidy:
a. A description of the outreach, training, and hiring plans, mciudmg
plans to hire disadvantaged workers.

Home Depot will use commercially reasonable efforts to recruit and hire
locally for full and part-time opportunities.

b. A description and total value of any state or federal subsidies in the
process of being applied for, or received by, the warehouse
distribution center.

None.

11.A description of any accountability measures, including, but not limited fo,
clawbacks of subsidies, provided in the contract if the warehouse
distribution center does not meet the goal outlined in the contract for
subsidies.

The Agreement provides that prior to City issuance of payment, the City must
receive and approve copies of Home Depot’s quarterly reports to the CDTFA
and/or Sales and Use Tax Returns for the applicable Fiscal Quarter which sets
forth the amount of Sales and/or Use Taxes paid to the CDTFA during the Fiscal
Quarter arising from Home Depot’s operations within the City. Improper
allocations of revenue to Home Depot based on a final CDTFA determination
may be repaid to the City upon 60 days written notice.
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SA ltem A1A

IRWINDALE CITY COUNCIL CHAMBERS FEBRUARY 22, 2023
5050 N. IRWINDALE AVENUE WEDNESDAY
IRWINDALE, CALIFORNIA 91706 9:08 P.M.

The Irwindale SUCCESSOR AGENCY TO THE IRWINDALE COMMUNITY REDEVELOPMENT
AGENCY met in regular session at the above time and place.

ROLL CALL:

Present: Councilmembers Mark A. Breceda; Larry G. Burrola,
Manuel R. Garcia; Mayor Pro Tem Albert F. Ambriz;
Mayor H. Manuel Ortiz

Present: Julian A. Miranda, City Manager; Adrian Guerra, City
Attorney; Robert Castro, Interim Chief of Police; Theresa Olivares,
Assistant City Manager; Kambiz Borhani, Director of Finance / City
Treasurer; Marilyn Simpson, Community Development Director; Mary
Hull, Human Resources Manager, Elizabeth Rodriguez, Public
Services Director; and Laura Nieto, Chief Deputy City Clerk

AB 2449 DISCLOSURES None.

SPONTANEOUS

COMMUNICATIONS There were no speakers.

CONSENT CALENDAR

MOTION A motion was made by Councilmember Breceda, seconded by
Councilmember Garcia, to approve the Consent Calendar. The
motion was unanimously approved.

ITEM NO. 1A1 MINUTES

MINUTES
The following minutes were approved:
1) Special joint meeting held January 25, 2023
2) Regular meeting held January 25, 2023

ITEM NO. 1B WARRANTS

WARRANTS
The warrants were approved.

END OF CONSENT CALENDAR

ADJOURNMENT There being no further business to conduct, the meeting was

adjourned at 9:08 p.m.

Laura M. Nieto, MMC
Chief Deputy City Clerk



SA item A1B

IRWINDALE CITY COUNCIL CHAMBERS MARCH 8, 2023
5050 N. IRWINDALE AVENUE WEDNESDAY
IRWINDALE, CALIFORNIA 91706 10:02 P.M.

The Irwindale SUCCESSOR AGENCY TO THE IRWINDALE COMMUNITY REDEVELOPMENT
AGENCY met in regular session at the above time and place.

ROLL CALL:

AB 2449 DISCLOSURES

CONSENT CALENDAR
MOTION

ITEM NO. A1
MINUTES

ITEM NO. A2
WARRANTS

ITEM NO. A3

FOURTH AMENDMENT
TO THE IRWINDALE
FEE AGREEMENT
FOR CITY ATTORNEY
SERVICES WITH
ALESHIRE & WYNDER,
LLP

Present: Councilmembers Mark A. Breceda; Larry G. Burrola,
Mayor Pro Tem Albert F. Ambriz; Mayor H. Manuel Ortiz

Absent: Councilmember Manuel R. Garcia

Present: Julian A. Miranda, City Manager; Adrian Guerra, City
Attorney; Robert Castro, Interim Chief of Police; Theresa Olivares,
Assistant City Manager; Kambiz Borhani, Director of Finance / City
Treasurer; Marilyn Simpson, Community Development Director; Mary
Hull, Human Resources Manager, Elizabeth Rodriguez, Public
Services Director; and Laura Nieto, Chief Deputy City Clerk

None.

A motion was made by Mayor Pro Tem Ambriz, seconded by Mayor
Ortiz, to approve the Consent Calendar, with the exception of ltem
No. 5, which was continued to a future meeting. The motion was
unanimously approved; Councilmember Garcia absent.

MINUTES
The following minutes were approved:

A) Special joint meeting held February 8, 2023
B) Regular mesting held February 8, 2023

WARRANTS

The warrants were approved.

FOURTH AMENDMENT TO THE IRWINDALE FEE AGREEMENT
FOR CITY ATTORNEY SERVICES WITH ALESHIRE & WYNDER,
LLP

This matter was continued to a future meeting.

END OF CONSENT CALENDAR
SPONTANEOUS
COMMUNICATIONS There were no speakers.




SUCCESSOR AGENCY MINUTES MARCH 8, 2023
REGULAR MEETING PAGE 2

ADJOURNMENT There being no further business to conduct, the meeting was
adjourned at 10:03 p.m.

Laura M. Nieto, MMC
Chief Deputy City Clerk



Accounts Payable
Checks by Date - Summary by Check Number

City of Irwindale as Successor Agency to the
Irwindale Community Redevelopment Agency

Check No Vendor No Vendor Name
79242 ROSENO Rosenow Spevacek Group Inc
79243 WILLDAN Willdan Financial Services

SA ltem A2

IRWINDALE

Check Date Check Amount
03/09/2023 3,875.00
03/09/2023 3,750.00

Report Totai (2 checks): 7,625.00
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